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The brief of appellant is both misleading and con-

fusing. This is due to several reasons: first, appellant is

itself confused as to the issues involved; second, appellant

considers the case only upon a part of the evidence; and,

third, appellant assumes the evidence to be established

upon its own construction of the facts and its own infer-

ences as drawn from those facts.



Contrary to many actions brought to recover upon

insurance contracts, this case does not present any

questionable or suspicious circumstances whatsoever

which cast any doubt upon the good faith of Mr. Winn

in accepting the two insurance contracts now sued upon.

This case does, however, present a clear example of an

insurance company, after having received but one annual

premium before death on a rather substantial sum of

insurance, and therefore sustaining a loss upon its con-

tract, attempting to avoid payment to the widow upon

highly technical and untenable grounds. No evidence, nor

inference from evidence, appears in the record, of any design,

purpose or attempt to deceive appellant other than the alleged

falsity of several answers alleged to have been made by Mr.

Winn and admittedly written down by Dr. Henby, appel-

lant's medical examiner. (Defendant's Exhibit A-2).

Joseph L. Winn was 57 years of age and left surviving

him his wife. Bertha L. Winn, the appellee herein, Herbert

Winn, a son, and Barbara Winn, a daughter. He was,

during his lifetime, a robust, bright, intelligent and

successful business man. Numerous witnesses testified to

his good reputation for truth and veracity, to his constant

good health and continued activity of golf and fishing up

to the time of his death. Appellant produced no testimony

whatsoever, or inferences therefrom, to contradict these

facts.

Appellant first solicited Mr. Winn for insurance in

February, 1930, eight months before the policies in

question were written. Winn was urged at that time to

take $50,000 of insurance and finally, in June, 1930, sub-



mitted his application for a $10,000 policy. This applica-

tion was written for $10,000 with $15,000 optional in

addition if Mr. Winn wanted to take it (Tr. Ill, 112).

In securing this application from Mr. Winn appellant

even went to the trouble of sending its medical examiner,

Dr. Henby, down to Mr. Winn's office on two or three

occasions to examine him (Tr. 66). The appellant had

its associate medical director. Dr. Pollard, come out to

Seattle from the home office in New Jersey, to see Mr.

Winn in connection with these policies of insurance (Tr.

78, 79). Finally, after extensive investigation and examina-

tion between February, 1930, and October 25, 1930, the

policies were approved November 17, 1930, on a special A
rating, requiring a higher premium than a standard risk

(Tr. 72). Mr. Winn, therefore, was not accepted as a

normal risk at the very outset (Tr. 66).

This court will at once observe that appellant's entire

defense in this case rests upon the alleged failure of Mr.

Winn to disclose in his answer to the medical examiner

that he had seen Dr. Blackford in December, 1927, two

years and ten months before and Dr. Dowling in

November, 1928, two years before. It is also alleged that

Mr. Winn had certain serious illnesses. This, however, is

very conclusively disproven as appears later in this brief.

In considering the issues and the evidence as set forth

in the brief, it is very important for this court to inquire

and keep in mind during the consideration of this case

whether there are not in fact strong inferences which establish

that Winn did tell Dr. Henby, the medical examiner for

appellant, about his examinations by these doctors and that



Dr. Henby failed to write it down because he thought it

was immaterial due to the tentative nature of the findings,

or due to Dr. Sears' later positive findings contradicting

Drs. Blackford and Dowling, or some other reason.

Dr. Henby himself wrote all the answers. He admitted

that he knew Dr. Turner was not the only doctor Mr.

Winn had seen within three years. He admitted being

told by Mr. Winn of Dr. Sears and could not say why he

failed to put this down in answer to question No. 9

(Defendant's Exhibit A-2; Tr. 67). How, we may ask,

did appellant learn of Drs. Blackford and Dowling's

examination so quickly after the death of Mr. Winn, less

than three months after the policies were written, if

appellant was not told or could not have discovered this

during the many months Winn was under examination

and investigation before the policies were written. That

appellant had this information in its inspection report is

revealed by the testimony of Dr. Pollard (Tr. 83).

'T know nothing of the diagnosis of Dr. Blackford
or Dr. Dowling except from the inspection report."

Appellee does not want to be understood at this point

as basing its case upon the contention that Winn did

reveal these facts as its sole defense to the alleged fraud

as will appear later in this brief. There are other adequate

answers to the contention oj fraud.

The foregoing is a general picture of this case and the

proper approach to the discussion which follows herein.

Due to the very nature of this case, and the fact that



circumstantial evidence is involved, because of the prior

death of Mr. Winn, careful analysis of the facts is required.

On the other hand, this action is relatively simple from

the standpoint of the Circuit Court of Appeals as the

many issues involved were properly submitted to the

jury and resolved in favor of appellee.

Both appellant and appellee agree that this case is

governed by the provisions of Remington's Compiled

Statutes of the State of Washington, Sec. 7078, hereafter

set forth in full on page 20 of this brief.

ISSUES RAISED

Specifically the issues raised by the appellant's amended

answer are as follows:

1. To the question "on what dates and for what com-

plaint have you been attended by a physician during

the past three years" Winn answered "Dr. Turner, 1929,

acute inflammation pharynx, not disabled." (Question

No. 9, Defendant's Exhibit A-2).

Appellant contends that the answer was false and made

with intent to deceive because it is alleged Winn had been

attended by various other physicians not named by him.

(Drs. Blackford and Dowling of the Mason Clinic in

Seattle) for diseases of his stomach, bowels, gall bladder,

kidneys and other trouble in his abdominal region

(Tr. 11).

2. To the question "Have you ever had—ulcer on any



part of the body—gall stones or colic, etc." Winn answered

"No." (Question No. 10, Defendant's Exhibit A-2).

Appellant contends that the answer was false and made

with intent to deceive because it is alleged Winn did

have ulcers and cholecystitis (gall bladder disease) and

knew he had such condition (Tr. 11, 12).

3. The question as to use of intoxicating liquor is

waived by appellant. (See page 15 of appellant's brief).

(Tr. 12).

4. To the question "Have you ever had a serious

illness" Winn answered "Appendicitis, 1904, disabled 13

days, appendictonomy performed." (Question 6-A, De-

fendant's Exhibit A-2).

Appellant contends that the answer was false and made

with intent to deceive, because it is alleged Winn did

have from December 12, 1927, to the time of his death

chronic cholecystitis and peptic ulcer and was seriously

ill with these diseases (Tr. 13, 14).

FACTS

In the main, the facts in this case are as follows:

All premiums on the insurance policies had been paid.

Winn died February 1, 1931. Proper proof of death was

submitted to appellant February 10, 1931. The two

policies of insurance are for $10,000 and $15,000 respec-

tively. Payment was refused (Tr. 54, 55).

J. E. Horton, agent for appellant contacted Winn in



February, 1930, urging him to take $50,000 of life insur-

ance. Negotiations continued from then until November,

1930, when the policies were finally written for $10,000

with $15,000 optional, the $15,000 being finally taken by

Mr. Winn (Tr. Ill, 112). Horton made several attempts

to get Winn insured and sent Dr. Henby, appellant's

medical examiner, to Winn's office on several occasions

for examination and to have the application signed

(Tr. 68). During all of this time Dr. Henby, appellant's

medical examiner, made two or three examinations of

Winn in Winn's ofhce before the final examination

October 5, 1930 (Tr. 66). Dr. Joseph E. Pollard, appel-

lant's Associate Medical Director, made a trip to Seattle

from New Jersey to see Winn about his insurance and

he also went to see Dr. Sears in Portland about Mr.

Winn's condition (Tr. 78). Much investigation and

inspection was made by appellant during all of this time,

concerning Winn's condition (Tr. 78, 79).

When Winn was finally examined by Dr. Henby on

October 5, 1930, all answers to the questions propounded

were written by Dr. Henby himself (Tr. 66). The examina-

tion was thorough and no evidence of disorder or disease

of any kind was found by Dr. Henby and he reported

Winn as a first class risk (Tr. 67, 68). Winn was a large

man, well built and showed no evidence of any chronic

disease (Tr. 69).

Upon the question of Mr. Winn's health and general

appearance during all of this time many lay witnesses,

including his family, his banker, the housekeeper, personal

friends, etc., all testified that Mr. Winn was robust and
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at all times appeared to be in good health; that he never

was heard to complain, ate regular meals, played golf

and went fishing (Tr. 112, 122, 123, 124). They noticed

no change in his appearance. He never missed any work

at his ofifice (Tr. 122). All agreed that his reputation for

truth and veracity was good.

Dr. Blackford examined Mr. Winn in December, 1927,

two years and ten months before the policies in question

were written. He testified at the trial from his notes

alleged to have been taken at that time, that Winn

then complained of trouble with his stomach over a

period of six or seven years; that he had pain in the

upper abdomen, a heavy dull ache and sour stomach

(Tr. 58, 59). He said soda usually relieved him and that

his trouble occurred usually after eating heavily or taking

iced drinks. Dr. Blackford also testified that Winn told

him he drank heavily, took three or four drinks every

day and went on frequent sprees (Tr. 59). Dr. Blackford

at this time gave him a most thorough examination and

found Mr. Winn's condition normal. None of the various

tests and examinations made revealed anything wrong

with him (Tr. 60). Based solely, therefore, on what Dr.

Blackford claimed Mr. Winn told him of his trouble. Dr.

Blackford diagnosed Mr. Winns condition as ulcer of the

stomach or duodenum or cholecystitis. This diagnosis was

merely tentative and inconclusive and an exploratory

operation was advised (Tr. 60, 61, 62).

Nearly a year later Dr. Dowling, Dr. Blackford's

associate, examined Mr. Winn. He at that time had Dr.

Blackford's notes and made the same examination and



tests. These examinations and tests again proved negative

and Dr. Dowling made a tentative diagnosis of cholecys-

titis (Tr. 62, 63). Dr. DowHng advised Winn of his

tentative diagnosis and that he didn't agree with Dr.

Blackford as to the existence of ulcers (Tr. 64). Dr.

Dowling s diagnosis was also based solely on what Winn
told him and as a working basis for advice and treatment

(Tr. 64). Winn understood the diagnosis was tentative

and that the operation advised was exploratory (Tr. 64).

Several weeks later Winn had an attack of influenza

and was in bed two or three days. After he got up he did

not get his strength back readily and went to Dr. Sears

in Portland (Tr. 109, 122, 149). Dr. Sears examined him

thoroughly December 31, 1928. Winn at that time com-

plained of fatigue, lack of pep, insomnia and gas distress

(Tr. 91). The complete objective tests and examinations

made by Dr. Sears revealed no evidence of "either

chronic cholecystitis, peptic ulcer, pyloric ulcer or any

other disability' (Tr. 93). Dr. Sears made a diagnosis of

fatigue neurosis (Tr. 94), but said he did not tell Winn

he had dyspepsia as he did not use that term when

speaking to patients (Tr. 103). Dr. Sears testified (Tr. 94)

:

"I advised Mr. Winn when he left my care that

he did not have any ulceration in his stomach or

intestinal tract. There was no evidence that he had
any disease of the gall bladder."

Later Dr. Sears wrote to Dr. Henby about Winn's

condition (Plaintiff's Exhibit 3, Tr. 149) and also to Mr.

Winn (Defendant's Exhibit A- 10, Tr. 156) substantiating

what he testified to and what he told Winn at that time.
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The treatment given Winn at that time consisted of rest

and education (Tr. 100).

"There was no doubt in my mind about my
diagnosis and I gave him positive assurance when he
left the hospital" (Tr. 101).

Winn did not tell Dr. Sears about any excessive use of

liquor as testified to by Dr. Blackford. There was no

evidence from his physical condition or conduct that

would suggest he had taken alcohol to excess (Tr. 98). Dr.

Sears spoke of his institution as a sanitarium as well as

a hospital (Tr. 98). Mr. Winn did not complain to Dr.

Sears of any pain in his abdomen, but described his

condition as distress (Tr. 98).

Winn's death was caused by post-operative conditions

described by Dr. Nickson who performed the post

mortem as "acute toxemia, acute ulcerative colitis with

excessive hemorrhage from the ulcers and general peri-

tonitis" (Tr. 86), which was not in any way related to

pyloric or peptic ulcer or cholecystitis (Tr. 87). The

stomach was normal and there was no evidence of Winn

ever having had peptic or pyloric ulcer (Tr. 86). The

condition revealed on the post mortem as the cause of

death was acute and existed but for a very short time

before death (Tr. 88, 89, 90). There was no evidence of

either peptic ulcer, pyloric ulcer or cholecystitis (Tr. 90).

The ulcerative colitis was not even present a few days

before his death when he was operated upon (Tr. 114)-

A condition of ulcer or cholecystitis could not have

caused the condition which resulted in his operation or

his death (Tr. 114, 115).
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There are in addition to the foregoing many collateral

facts of importance which we will discuss later in this

brief under specific headings. It is entirely clear that by

giving the foregoing facts the weight and inferences to

which appellee is entitled on a motion for directed verdict,

that there was ample question to be submitted to the

jury on all issues presented. This is particularly true

where as under the Washington Statute (Remington's

7078) there must be found an intent to deceive in order

to avoid a policy of life insurance.

NO ERROR IN REFUSING EQUITY TRIAL

In considering this alleged error, there are three

answers to appellant's contention:

1. The amended answer does not contain an equitable

defense—the defense is legal and not within the pro-

visions of Section 274-B of the Judiciary Act or the

case of Liberty Oil Company v. Bank, 260 U. S. 235,

67 L. ed. 232.

2. If error was committed, it was harmless error.

3. Appellant in its brief consents that the court, if it

finds error, try the facts de novo, rather than referring

the case to the lower court for a new trial (Br. p. 43).

I. Defense is a Legal Defense

The defense as set up by appellant in its amended

answer is a legal defense and so intended by appellant;

the defense is a legal defense as a matter of law. Referring

to the amended answer (Tr. 8-22) it is found that there
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are denials in paragraphs III, V, VI and VII (Tr. 9-10).

The affirmative portion of the answer is stated as "a

further defense" (Tr, 10) and not as a cross complaint

seeking any affirmative relief. Appellant's theory of de-

fense is clearly stated in paragraph VI and paragraph

III of the "further defense" where it is stated in para-

graph VI (Tr.lO)"***for the reason that no part thereof

is due or ever became due, or that said policy of insurance

ever became a valid and binding contract.'' And in para-

graph III (Tr. 14) " * * * the company was induced to

execute and deliver said policy which never became a

valid, existing contract.''

The prayer of the answer seeks no affirmative relief

(Tr. 21) and it is entirely clear that appellant contends

by its answer that by reason of the alleged fraud there

was no contract between the parties (appellant so states

on page 44 of its brief). Appellee's claim had accrued by

death of the insured and the alleged defense goes no

further than to defeat the accrued claim. A distinction

exists in cases of policies w^here there is a continuing

accrual of liability as under disability insurance with

periodic indemnity provided. In such cases a prayer for

rescission or cancellation seeks affirmative relief as it

goes further than to defeat the existing and alleged

cause of action for recovery on an accrued installment or

installments. Such is not the case presented here.

An alleged defense of fraud may be either a legal or an

equitable defense depending upon the facts and pleadings.

Carey v. McMillan, 289 Fed. 380 (C. C. A. 8), April,

1923.
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In the cited case the suit was on a promissory note to

which the defendant interposed a defense of fraud to

defeat the action sued upon. Defendant contended that

the defense was equitable and under Section 274-B of

the Judicial Code should be first tried in equity. The

court held:

"The contention cannot be sustained. Fraud may
be either a legal or an equitable defense. If asserted

simply to defeat plaintiff's cause of action, the issue

is tried in the same way as other legal issues. 8 C. J.

p. 1065; Cable v. Insurance Company, 191 U. S. 288,

24 Sup. Ct. 74, 48 L. ed. 188; Northwestern Life

Insurance Company v. Riggs, 203 U. S. 243, 27 Sup.
Ct. 126, 51 L. ed. 168, 7 Ann. Cas. 1104; Griesa v.

Insurance Company, 169 Fed. 509, 94 C. C. A. 635.

If asserted to obtain afifirmative relief, then the issue

is to be tried on the equity side of the court. U. P.

R. Co. V. Syas, supra; Fay v. Hill, supra."

Cable V. United States Life Insurance Company, 191

U. S. 288, 48 L. ed. 188, November, 1903.

In the cited case, the administratrix of the estate,

as beneficiary under a policy of insurance, brought suit

to recover in the state court. The defendant insurance

company brought an equity action in the federal court

alleging fraud and seeking to cancel the policy. The

United States Supreme Court holds that the insurance

company had an adequate remedy at law, and that the

allegations of fraud if proven would be a perfect and

complete defense to the action to recover upon the

policy. The bill in equity was dismissed without prejudice

to setting up a defense of fraud in the pending law action.

The court said

:
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"This court has held that although there may be
a power in a federal court of equity in a proper case
to order the delivery up and cancellation of a policy

of insurance obtained upon fraudulent representation,

and suppression of facts, yet it will not generally

do so when those representations and suppressions

can be perfectly well established as a defense at law
in a suit upon the policy, and it therefore affirmed a
decree which dismissed without prejudice the bill

filed for obtaining the delivery up and cancellation

of a policy so issued, although the evidences of fraud
were considerable, and a suit on the policy had been
begun in an action at law after the bill in equity
was filed. Phoenix Mutual Life Insurance Company v.

Bailey, 13 Wall. 616, 20 L. ed. 501.

"That was a suit by the company to obtain the

delivery up and cancellation of certain policies of

life insurance after the death of the insured on the
ground that the policy had been procured by the
defendant, the widow of the deceased, by fraudulent
suppressions of material facts and by the misrepre-

sentation of others of the same class. The answer
denied the allegations made. It was held that the

company would have a perfect defense at law in an
action by the holder upon the policy of insurance

and for that reason equity would refuse to take
jurisdiction of an action to compel the delivery up
and cancellation of the policy. The court said

:(! H: rj: I

)

To the same effect see the following:

Phoenix Mutual Life v. Bailey, 13 Wall. 616, 20 L.

ed. 501;

Buzard v. Houston, 119 U. S. 347;

Aetna Life Insurance Co. v. Smith, 73 Fed. 318;

Niagara Fire Insurance Co. v. Adams, 198 Fed. 822
(C. C. A. 1);
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American Cyanamid Co. v. Wilson & Toomer, 62
Fed. 2d 1018 (C. C. A. 5).

A case involving a state statute similar to Remington's

Compiled Statutes of the State of Washington, Sec. 7078,

where fraud was claimed as a legal defense is that of

Northwest National Life Insurance Company v. Riggs,

203 U. S. 243, 51 L. ed. 168.

Appellee's position is forcefully and clearly stated by

the Circuit Court of Appeals for the 8th Circuit in the

case of:

Griesa v. Mutual Life Insurance Company, 169 Fed.
509, 513 (C. C. A. 8):

"It is the settled law of this circuit and of the

supreme court that after the death of assured a
suit in equity will not lie for the surrender and
cancellation of the policy upon the ground that it

was obtained by fraud for the reason that the com-
pany has a plain, speedy and adequate remedy by
interposing the fraud as a defense to an action at

law upon the policy."

The case of Liberty Oil Company v. Bank, 260 U. S.

235, 67 L. ed. 232, cited by appellant, is not in conflict

with the foregoing decision. The defense in that case

was clearly equitable. It was a bill of interpleader by the

defendant, claiming no interest, and asking adjudication

of the rights of the plaintiff and the third party inter-

pleaded. No question as to whether the defense was

equitable was involved. The case holds that where the

defense is equitable the proper procedure is to try the

equity issues first before the court sitting as a chancellor.

The case of Horback v. Coyle, 2 Fed. 2d 702 (C. C. A. 8),
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cited by appellant, is not in conflict with the foregoing

decision. In that case, on page 707, the court expressly

finds the defense raised by defendant to be equitable

and, being interposed to a law action under the direction

of Section 274-B of the Judicial Code should be disposed

of first. The rule contended for herein by appellee is

unequivocally expressed in the decisions of the Supreme

Court of the State of Washington.

Houston V. New York Life Insurance Company, 166
Wash. 611 (Feb., 1932), 8 Pac. 2d 434.

"Whether the deceased was guilty of the fraud
alleged was a question of fact which as we held in

Reed v. Reeves, 160 Wash. 282, 294 Pac. 995, was a
question of fact which could be determined in a law
action as well as in one in equity. In Reed v. Reeves,

supra, which is reiterated, the rule in Northern Life
Insurance Company v. Walker, supra (123 W^ash.

203), we said:

'It would thus appear that whether there was
fraud would be a question of fact which could
be determined in a law action as well as one in

equity. Neither equity nor a court of law can be
said to have exclusive jurisdiction in matters of

fraud. If equitable relief is sought, the case should
be tried as one in equity. If the remedy is com-
plete and will secure to a party the whole right

involved in a manner as just and perfect as would
be obtained in a court of equity, then the remedy
at law is adequate.'

"

II. Any Error Committed Was Harmless Error

Even though the defense contained in appellant's

amended answer should be determined as equitable, no

prejudicial error was committed by the court in refusing
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appellant's request to try the case on the issue of fraud

before the lower court sitting as a chancellor which

request was made at the opening of the trial for the first

time (Tr. 52, 53, 54).

Such rulings regarding matters of procedure are largely

within the discretion of the trial court and will not be

disturbed unless some prejudicial error was committed.

Statutes which are remedial in character should be

liberally construed to the end, if possible, of a single

direct and speedy trial and conclusion of the issues in-

volved in the litigation. Appellant does not show in its

brief that any prejudicial error resulted from the court's

ruling, if it be error at all.

Fidelity & Casualty Company v. Glenn, 3 Fed. 2d
913 (C. C. A. 4).

" * * * and where the only effect of holding that a
case tried at law should have been disposed of in

equity would be to send the same back to be trans-

ferred to the equity side and heard over again by
the same judge upon probably the same testimony
this court should be reluctant to adopt such course

and not do so unless the circumstances of the case

made the same necessary to prevent a manifest mis-

carriage of justice. {Camp v. Cress, 250 U. S. 308,

39 Sup. Ct. 478, 63 L. ed. 997, etc."

See also F. C. Ayers Mercantile Co. v. Union Pacific

Railway Company, 16 Fed. 2d 395 (C. C. A. 8).

The appellant in its brief docs not consider or contend

that prejudicial error was committed even though the

court erred in its ruling on the motion to try the alleged

equity question to the court sitting as a chancellor.
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"We submit that the court erred in this respect

and that either a new trial should be granted or that

this court should try the facts de novo." (Appel-

lant's Br. p. 43).

Appellee submits that the authorities cited are clear in

establishing that the defense as set forth in the amended

answer of appellant is a legal defense properly tried to

the jury.

APPELLANT'S MOTION FOR DIRECTED
VERDICT WAS PROPERLY

OVERRULED

I. Nature and Purpose of a Motion for a

Directed Verdict

Before answering appellant on the merits, it is well to

consider (1) the motion for directed verdict as set forth

in the bill of exceptions; and (2) the nature of such a

motion as far as the trial judge is concerned.

A. No Grounds for Directed Verdict in Bill of Exceptions

The statement of appellant's motion for a directed

verdict as set forth in the bill of exceptions is insufBcient

(Tr. 126). The motion as set forth is general and states

no ground or reason. It is our understanding of the

law that the grounds or reasons upon which a motion

for directed verdict is based must be set forth in the bill

of exceptions, to be entitled to consideration by this

court.
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Adams v. Shirk, 104 Fed. 54 (C. C. A. 7);

Pauchet v. Bujac, 281 Fed. 962 (C. C. A. 8).

In Adams v. Shirk, supra, the court said:

"The bill of exceptions states simply that all the
evidence being in 'thereupon the defendant moved the
court to hold the evidence insufficient to sustain the
action, and to direct a verdict for the defendant.'

But such a general motion, unaccompanied by a
statement or suggestion of reasons for it may be
properly overruled."

B. Evidence to be Construed Favorably to Appellee

On the motion for directed verdict the evidence must

be construed most favorably to the appellee, and after

the verdict of the jury, all of the evidence and inferences

therefrom tending to support the verdict must be in-

dulged in by this court. This rule is announced by Mr.

Justice Wilbur in the case of Great Northern Railway

Company v. Shellenbarger, 54 Fed. 2d 606, 607 (C. C. A. 9).

Sharpies Separator Co. v. Skinner, 251 Fed. 25 (C.

C. A. 9);

Continental National Bank v. Neville, 285 Fed. 565

(C. C. A. 9);

United Verde Copper Co. v. Jaber, 298 Fed. 97 (C.

C. A. 9).

In determining a motion of either party for a peremp-

tory instruction, the court assumes that the evidence for

the opposing party proves all that it reasonably may be

found sufficient to establish and that from such facts
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there should be drawn in favor of the latter all of the

inferences that fairly are to be deductible from them.

Gunning v. Cooley, 281 U. S. 90, 74 L. ed. 720.

II. The Issues Involved in This Case

A. Law of the State of Washington Applicable to

this Case

At the outset, it is to be noted that this case was

tried under the law set forth in Remington's Compiled

Statutes of the State of Washington, Sec. 7078. That this

is the law applicable to this case is conceded by appel-

lant (Appellant's brief p. 63). The statute (Rem. 7078)

reads as follows:

"No oral or written misrepresentation or warranty
made in the negotiation of a contract or policy of

insurance, by the assured or in his behalf, shall he

deemed material or defeat or avoid the policy or prevent

it attaching, unless such misrepresentation or war-

ranty is made with the intent to deceive. If any breach
of a warranty or condition in any contract or policy

of insurance shall occur prior to a loss under such
policy, such breach shall not avoid the policy nor
avail the insurer to avoid liability, unless such breach
shall exist at the time of such loss under such con-

tract or policy." (Italics ours).

Under this statute the only matter of importance is

that of intent to deceive. No misrepresentation is material

or will defeat the policy unless it is made with an intent

to deceive. In determining this question, there are three

distinct questions to be answered: first, whether the

statement made is in fact false; second, if false, whether
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it was knowingly made by the assured and third, if

knowingly false was it made with an intent to deceive

the insurer?

The law as applied in the State of Washington under

the statute cited is fully and carefully laid down in the

following case which has been subsequently affirmed by

the supreme court of the State of Washington.

Houston V. New York Life Insurance Company, 166
Wash. 611; 8 Pac. 2d 434.

On page 623 the court said

:

"Under our statute (Remington's Compiled
Statutes, Sec. 7078) the beneficiary's right of re-

covery upon the policy cannot be defeated though
the representations were false, unless it is further

found that the representations were made with intent

to deceive. Houston v. New York Life Insurance

Company, 159 Wash. 162, 292 Pac. 445.

"The court correctly instructed the jury that no
misrepresentations in the negotiation of the insur-

ance contract by the assured shall be deemed ma-
terial or shall avoid the policy unless the misrepre-

sentations were made with intent to deceive. The
questions as to the falsity of the answers and whether
they were made with intent to deceive being ques-

tions of fact, are foreclosed by the verdict of the

jury."

On page 635 the court said

:

"It cannot be held as a matter of law that though

the answers of Houston were untrue and the applicant

knew them to be untrue, he intended to deceive

the appellant when making such untrue represen-

tations. Under our statute whether the misrepresen-

tation was material and also whether it was made
with intent to deceive were questions for the jury.
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Those questions, under proper instructions, were
by the jury resolved in favor of the respondent."

Even though this case does foreclose appellant from

its contention that an intent to deceive is presumed, or

to be held as a matter of law and holds that under the

Washington statutes the question is always one for the

jury, we will deal with the facts as testified to and point

out appellant's various errors in stating the facts as set

forth in appellant's brief. The testimony in this case

clearly sustains the verdict of the jury. Appellant in its

brief has in all instances picked out part of the evidence

and has twisted it around to arrive at a strained and in-

correct construction based upon appellant's own theory

of the case.

B. Issues Raised by the Pleadings

There is a further defect in appellant's brief. Appellant

has raised issues in its brief which were not raised by the

pleadings, or before the court at the time of trial. We have

particular reference to the issues appellant attempted to

inject into this action by amendment after the appellee

had concluded her testimony and rested her case. This

amendment was denied by the court and is the subject

of one of appellant's assignments of error. However, in

appellant's brief the case is considered as though the

amendments had been allowed, and that the new and

additional issues were before the court and jury. Even

though the amendment had been allowed, the evidence

on the points raised adequately sustains the verdict of

the jury. (This will be considered later in this brief).
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Referring to the amended answer (Tr. 8-21), paragraph

I thereof (Tr. 10-14) alleges that Mr. Winn, the assured,

made answer to certain questions in his application for

insurance which were false and knowingly made with

intent to deceive as follows:

1. Attendance by a Physician During Three Years Last Past.

(Question No. 9, Defendant's Exhibit A-2).

This question and answer is as follows:

"On what dates and for what complaint have you
been attended by a physician during the past three

years :

"Dr. Turner, 1929, acute inflammation pharynx

—

not disabled."

Appellant alleged that Winn had been attended by

other physicians than Dr. Turner within the time specified

for various diseases of the abdomen (Tr. 11).

2. Whether the Assured Had Ulcers on Any Part of His Body

or Gall Stones or Colic. (Question No. 10, Defendant's

Exhibit A-2).

The question and answer is as follows:

"Have you ever had—(answer yes or no)—ulcers

on any part of the body—gall stones or colic?"

"No."

Appellant alleges that the assured did have ulcers and

gall bladder disease at the time of making this answer

and knowingly concealed the fact with intent to deceive

the appellant (Tr. 11-12).
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3. Addicted to the Use of Intoxicating Liquor. (Question

No. 3, Defendant's Exhibit A-2).

This ground is abandoned by appellant on this appeal.

(Appellant's Br. p. 15).

4. That the Assured Never Had Any Serious Illness Other

Than Appendicitis in 1904. (Question 6-A, Defendant's

Exhibit A-2).

The question and answer is as follows:

"Have you ever had a serious illness?"

"Appendicitis, 1904, disabled 13 days, appendic-
tonomy performed."

Appellant contends that the assured in fact had been

and was seriously ill with cholecystitis (gall bladder

disease) and peptic or pyloric ulcers (Tr. 20). The refer-

ence to appendicitis in 1924 as contained in appellant's

brief is erroneous as it states in the answer to the question

(6-A) that this was in 1904.

5. All Other Issues Raised

The issues raised by appellant as to question 6-D and

question 10 with reference to dispepsia (defendant's

Exhibit A-2) as set forth on pages 16 and 18 of appellant's

brief were raised by appellant by a second amended

answer proposed near the conclusion of the case and after

appellee had closed her testimony in rebuttal (Tr. 103-

108). The issue attempted to be raised as to dispepsia

under question 10 of defendant's Exhibit A-2 had been

requested by a motion prior to the day of trial and was

expressly waived by appellant at that time (Tr. 105-108).
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The court denied the motion to amend further (Tr. 107).

This action of the court assigned as error will be dealt

with later in our brief.

III. Argument

A. The Law Applicable to This Case

There are many general principles well established by

the law which are material to a proper consideration of

this case where a defense of fraud is made to an action

for recovery upon a policy of insurance. These general

principles are as follows:

1. Liberal Construction

Questions contained in applications for insurance are

to be given a liberal construction in favor of the assured.

They must receive a liberal interpretation with a view

to avoiding forfeiture on purely technical grounds.

Houston V. New York Life Insurance Co., 166 Wash.
611; 8 Pac. 2d 434;

Sargeant v. Modern Brotherhood of America, 148 la.

600, 127 N. W. 52;

Donahue v. Mutual Life Insurance Co., 37 N. Dak.
203, L. R. A. 1918-A, 300, 164 N. W. 50;

U. S. Health &" Accident Insurance Company v.

Bennett, 32 L. Rep. 235, 105 S. W. 433;

Bankers Life Compajiy v. Hollister, ?>?> Fed. 2d 72

(C. C. A. 9).

In the case of Bankers Life Company v. Hollister,

supra. Judge Rudkin in delivering the opinion of this

court stated:
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"Furthermore the application must be Hberally

construed in favor of the insured and under the weight
of authority an appHcant for insurance is not re-

quired or expected to disclose the fact of employing
or consulting physicians or surgeons for slight and
temporary ailments which leave no trace or injury

to health such as an ordinary cold or inability to

sleep because of occasional excesses such as existed

in this case. 37 C. J. 464."

In the case of Sargeant v. Modern Brotherhood of America,

148 la. 600, 127 N. W. 52, approved in Houston v. New

York Life Insurance Company, 166 Wash, at 629, the

court said:

"But in the interpretation of language used in

calling for answers and in making response to such
inquiries, the courts insist upon a reasonable or even
a liberal construction in favor of the assured with a
view to avoiding forfeitures on purely technical

grounds. * * *."

2. Burden and Nature of Proof

Where a defense of fraud is alleged as in this case the

defendant has the burden of proof of such issues and

must prove fraud by clear, cogent, convincing and certain

evidence rather than the mere preponderance of evidence.

Day V. St. Paul Fire &' Marine Insurance Company,
111 Wash. 49, 54;

Pacific Mutual Life Insurance Company v. Cunning-
ham, 54 Fed. 2d 927, 930;

Northwestern Mutual Fire Insurance Company v.

Wiggins, 15 Fed. 2d 646;
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Johnson v. Northern Life Insurance Company, 123
Minn. 453, 144 N. W. 218.

In the case of Pacific Mutual Life Insurance Company v.

Cunningham, supra, the court said

:

"Fraud is never presumed. The burden here is

upon the complainant who asserts the fraud to show
by clear, cogent, convincing and certain proof
that the defendant's answers were materially and
knowingly false."

3. Knowledge of the Medical Examiner

In considering the question of whether the defendant

insurance company had knowledge of the fact that an

answer to a question in an application for insurance was

not true and complete, the knowledge of its agent or

medical advisor constitutes a waiver or estoppel as to

any misrepresentation made in that respect.

Brigham v. Mutual Life Insurance Company, 95
Wash. 196;

Northern Life Insurance Company v. King, 53 Fed.

2d 613.

In Brigham v. Mutual Life Insurance Company, supra,

the court held

:

"It could not be held as a matter of law that there

was an intent to deceive and withhold from Dr.

Dalton (the insurance company examiner) knowledge
that he already had. One is not deceived by the

failure to disclose facts already within his own
knowledge. For this reason Dr. Dalton's knowledge
of the previous medical history of the insured at the

time these answers were given is a vital fact in the

case entitled to be shown."
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This point is material in this case because Dr. Henby,

appellant's medical examiner, knew at the time he wrote

the answer to question No. 9 (defendant's Exhibit A-2)

that the assured had visited and had been examined

thoroughly by Dr. Sears in Portland within three years

prior to that time. On cross examination Dr. Henby

could not say why he had failed to put down in answer

to this question Dr. Sears' name and admitted he had

himself written to Dr. Sears about the applicant (Tr. 67).

B. Application of Law to the Particular Issues Raised

Based upon the foregoing general rules applicable to

this case there are certain specific questions which are

presented under the particular facts involved. Inasmuch

as appellant contends that the assured made false answers

with intent to deceive, the proper questions for deter-

mination are as follows:

1. Were the answers in fact false;

2. If in fact false did the assured know they were false;

3. Did the assured have any intent to deceive in making

such false answers.

1. Attendance by a Physician

Such words as "attended," "consulted," etc., have been

construed by the court upon the ground of ambiguity or

that such words have more than a single meaning.

Numerous decisions have been written concerning the

nature of such a question and what is expected of or

required by the applicant in making answer thereto.
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In considering this question and the many existing

decisions it appears clearly and particularly so under

statutes the same or similar to Remington's Compiled

Statutes of the State of Washington, Sec. 7078 that the

court and jury must look to the mind or intention of

the assured and determine upon all the facts what he

believed his situation to be or what under the circum-

stances he should have believed. Therefore, when the

statute says a misrepresentation will not be material

or defeat a policy of insurance unless made with intent

to deceive, it is necessary to determine that intent of a

person now deceased by considering all of the surrounding

facts and circumstances. This question is always one for

the jury except in those cases where the facts are such

that reasonable minds could not possibly difTer as to the

answer to that question.

A. Slight or Temporary Indispositions

Under the weight of authority an applicant for insurance is

not required or expected to disclose the fact or employment or

consultation of a physician or surgeon for slight and tem-

porary ailments which leave no injury to health such as

ordinary colds, inability to sleep, palpitation, headache

or the like, nor a visit to a physician for examination, un-

attended by any treatment, within the meaning of the

word "attended" as used in such question.

Houston V. New York Life Insurance Company, 159

Wash. 162, 166 Wash. 611, 8 Pac. 2d 434;

Bankers Life Insurance Company v. Hollister, 33

Fed. 2d 72 (C. C. A. 9);
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Connecticut Mutual Life v. Union Trust Company,
112 U. S. 250;

Hubbard v. Mutual Reserve Fund Life Insurance

Company, 100 Fed. 719;

Wharton v. Aetna Life Insurance Company, 48 Fed.

2d 43;

Pacific Mutual Life Insurance Company v. Cunning-
ham, 54 Fed. 2d 927;

Manhattan Life Insurance Company v. Francisco,

17 Wall. (84 U. S.) 672;

Prudential Life Insurance Company v. Sellers, 54
Ind. App. 326, 102 N. E. 894;

New York Life Insurance Company v. Moats, 207

Fed. 481.

In the late Washington case of Houston v. New York

Life Insurance Company, 166 Wash. 611, at page 627;

8 Pac. 2d. 434, the court said:

"It is not within the contemplation of the parties

that Houston should disclose in his answer each and
every time he consulted a physician. Temporary
disorders or minor ailments not impairing one's

health or not tending to shorten life, or not rendering

one more susceptible to disease would not deter the

insurer from accepting the application for insurance.

At most it is a question of fact.

"It was essential under the facts of this case to

the ascertainment of the fact whether the applicant's

answer was made with intent to deceive the appellant

insurer that the jury find: 1. Whether the answer
was false; 2. Whether applicant deemed his ailment
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a serious or a temporary one; 3. Whether under the
evidence the ailment was or was not a serious ailment
or disease. It follows that it was necessary for the
court to instruct the jury which was correctly done
as to the meaning of temporary disorders and serious

diseases."

In the case of Bankers Life Insurance Company v.

Hollister, 33 Fed. 2d 72 (C. C. A. 9) the court said:

"Furthermore, the application must be liberally

construed in favor of the insured and under the
weight of authority an applicant for insurance is

not required or expected to disclose the fact of em-
ploying or consulting physicians or surgeons for

slight and temporary ailments which leave no trace

of injury to health, such as ordinary colds or inability

to sleep because of occasional excesses such as existed

in this case. 37 C. J. 464."

As evidence of the court's construction of the word

"consulted," the case of Hubbard v. Mutual Reserve Fund

Life Association, 100 Fed. 719, is material. The court said:

"This rule was applied in Connecticut Mutual Life

Insurance Company v. Union Trust Company, 112

U. S. 250, to the effect that the questions and answers

in an application do not ordinarily concern accidental

disorders or ailments lasting only for brief periods

and unattended by any substantial injury or incon-

venience or prolonged suffering. Indeed they must have

relation to the rule de minimis lex non curat and to a

sensible construction and so they apply ordinarily

only to matters of a substantial character. Therefore,

we accept the proposition of the plaintiff in error

with reference to the word 'consulted' found in these

questions that it would not relate to the opinion of a

physician concerning a slight and temporary indis-

position speedily forgotten."
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A case construing the word "attended" which involves

the same insurance company as appellant in our present

case and the same question is that of Prudential Insurance

Company v. Sellers, 102 N. E. 894 (Indiana). There the

court said:

"In view of these holdings we are not prepared to

say that the evidence above quoted on which apple-

lant relies was sufficient to necessitate a finding

by the jury that the decedent's answer that she had
not been 'attended' by a physician within three

years for any 'complaint' was not substantially true.

We think the jury might have inferred from the

question propounded and from decedent's answer
thereto that she interpreted the question as meaning
and intending to inquire whether or not within said

period she had been 'attended' by a physician for

any 'complaint' of such a character as to affect the

general soundness and healthfulness of the system
seriously, and that such question was not intended

to include a visit by decedent to a physician or a
visit or two by the physician at the home of decedent
for a mere temporary indisposition which was not

regarded by either the insured or her physician as

being of such serious character as in any way to

undermine or weaken the constitution."

As to what constitutes slight or temporary indisposition

not within the contemplation of such a question pro-

pounded in a policy of insurance the following results

have been held by the court:

Sore throat or small ulcer of the larynx.

Pool V. Mutual Life Insurance Company, 129 La.

704, 56 So. 645; Ann. Cas. 1913-B 748;

Headaches, muscular pains and temporary dyspepsia.



33

Mutual Benefit Life Insurance Company v. Lehman^
132 Ala. 640, 32 So. 733;

McClain v. Provident Savings & Loan Assurance
Society, 110 Fed. 80.

Slight or casual liver trouble.

Connecticut Mutual v. Union Trust Company, 112
U. S. 250, 28 L. ed. 780.

Spitting blood.

Grier v. Continental Life Insurance Company, 24
Fed. 670.

Previous operation for chronic appendicitis.

Miller v. Maryland Casualty Company, 193 Fed. 343.

Intoxication and use of hypodermics—morphine.

Bankers Life Insurance Company v. Hollister. ZZ Fed.
2d 72 (C. C. A. 9).

Cold resulting in temporary organic complications.

Pool v. Grand Circle, 18 Calif. App. 457, 123 Pac. 349.

Three or four x-ray treatments to reduce swelling in the

throat.

Missouri State Life Insurance Company v. LeFevre,

10 S. W. 2d 267.

2. Serious Illness; Existence, Intent to Deceive

Appellant contends in this case that the decedent made

false and fraudulent statements in his application as to

what diseases he had and that he had not suffered a

serious illness. The questions had particular reference to

ulcers on any part of the body or gall stones (cholecys-
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titis). Appellant contends that the deceased at the time

of answering the questions had cholecystitis and peptic

or pyloric ulcers (Tr. 19, 20). The following cases apply

with particular force to the case at bar:

In the case of Houston v. New York Life Insurance

Company, 166 Wash. 611, cited above, the deceased was

asked whether within the past twenty-four months he

had had any illness to which he answered "only a bad

cold" whereas in fact he had suffered an attack of

appendicitis according to the testimony. The court in

that case said

:

"Clearly then the question whether Houston made
the statement in his application falsely and with
intent to deceive the company was one of fact for

the jury. Though his statement was false, it was
essential to the defense interposed by appellant that
Houston's answer was made with intent to deceive."

In the case of Askey v. New York Life Insurance Com-

pany, 102 Wash. 27, 172 Pac. 887, the deceased had

failed to answer that he had tuberculosis. The language

of the court in this case seems to be particularly applicable

to the case now before this court on the nature of testi-

mony and the deductions to be made therefrom. The

court said

:

"If in truth the insured had tuberculosis there
is no evidence showing that he had knowledge of the
fact other than the natural inference that one really

suffering from such a disease would probably know
it. Dr. Klamke was not called as a witness and
there is no proof that he ever informed his patient
that he was suffering with tuberculosis. * * *
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"In rebuttal of the inference of George M. Askey's
knowledge of his condition raised by the affidavit

of Dr. Klamke there is the testimony of the physician

of the insurance company who made a thorough
examination of the assured and found no indication

of tubercular trouble. There is also the testimony
of the soliciting agent of the insurance company
that the applicant had no appearance of consumptive
disease and was regarded by him as a good risk.

The wife and mother-in-law of the assured also

testified that he had no indication of pulmonary
trouble. In view of the evidence it is apparent that

the appellant failed to conclusively establish intent to

deceive on the part of the insured. Viewing the evidence
in the light most favorable to the appellant, it must
be held that it presents such a conflict as to raise a
question for the jury." (Italics ours).

The foregoing language of the Washington Supreme

Court is particularly applicable here as the testimony is

similar to that presented in this case, although the

quoted case is much stronger against the assured in our

opinion than the case now before this court. The specific

evidence will be referred to later in this brief.

In the case of Sargeant v.Modern Brotherhood of America,

148 la. 600, 127 N. W. 52, the testimony showed that

the insured had in fact spit blood. His answer to this

question in the application was negative. The court said:

"Accordingly this court has held a negative

answer as to spitting or coughing of blood was not
false unless the evidence showed that the applicant

had been subject to spitting or coughing of blood
in such sense that a reasonable person might suppose
some ill health or physical condition affecting the

desirability of the applicant as a risk was indicated."
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This court in Bankers Life Company v. Hollister, ^Z

Fed. 2d 72 (C. C. A. 9), had before it a case of death

as the result of angina pectoris where there was evidence

that the insured had been given hypodermics or mor-

phine at the time of making appHcation for insurance.

There was no testimony that he had or knew he had

angina pectoris. This court held that the insurance

company failed in its proof that the assured either had

angina pectoris or knew that he had such condition.

In the case of Security Life Insurance Company of

America v. Brimmer y 36 Fed. 2d 176, the deceased answered

that he had never had disorder of the heart or blood

vessels whereas there was some evidence that he had

suffered from such disease prior to his death, and prior

to the time of his application for insurance. He ultimately

died of heart impairment known as corinary occlusion.

In speaking of this situation, the Circuit Court held:

"Now the jury may well have believed that

the insured, even though he had previously had the

disorders or diseases claimed, including some heart

ailment, or symptoms thereof, had recovered from
these, or that doctors who had diagnosed his symp-
toms had been mistaken in the nature of his then

ailment, or the jury might have found that the

insured in good faith believed that he had not had
the diseases or ailments or that he had recovered

therefrom. At least reasonable men migld have well

reached different conclusions on these issues and hence

the case was properly sent to the jury if the court

properly decided the questions of law involved. This
court will not weigh the evidence but if there was
substantial evidence supporting the verdict it must
stand." (Italics ours).

Much of what the court says in the above quotation is
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applicable to our present case except that here there is

no definite proof that Winn had any serious illness. In

the present case, the facts show conclusively that the

assured did not have or die from any condition which

appellant claimed he had at the time of making applica-

tion for the insurance. The following cases illustrate the

same principle and are particularly material to the case

at hand:

New York Life Insurance Company v. Cohen, 48 Fed.

2d 903;

Wharton v. Aetna Life Insurance Company, 48 Fed.
2d 37;

Bankers Reserve Life Company v. Matthews, 39 Fed.

2d 528;

Northwestern Mutual Life v. Wiggins, 15 Fed. 2d

646;

New York Life Insurance Company v. Griffiths, 35

Fed. 2d 945;

Adler v. New York Life Insurance Co., 33 Fed. 2d

827;

Moulor V. American Life Insurance Co., Ill U. S.

335;

Mutual Life Insurance Company v. Hilton Green^

241 U. S. 613;

Metropolitan Life Insurance Co. v. Johnson, 150

S. W. 393.

Most of these cases are examples of diseases or serious

illness experienced by the assured which are considerably

more extensive and serious in their nature and effect

than the testimony in this case to establish the existence

of any disease or illness even if it be assumed that some

serious illness is shown by the evidence. The testimony
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in this case to establish disease or illness is based almost

entirely upon hearsay testimony of Doctors Blackford

and Dowling as to what the assured told them at the

time he was examined, and upon which they made only

tentative diagnosis. All of the doctors agree that there

were no objective symptoms or disorders shown by the

many tests and examinations which were carried out by

these doctors. It is also true in our case that the appel-

lant's medical examiner made most thorough examina-

tions and testified he could find nothing wrong with the

assured.

C. Analysis of the Facts

The facts as developed at the trial were not as con-

tended by appellant in its brief on pages 3 to 14 and 45

to 50, or generally as contended by appellant. Appellant

has for its own purpose omitted much of the testimony

and has also given its own construction upon the testi-

mony set forth in its brief.

We wish to analyze the facts as developed at the

trial and as submitted to the jury as follows:

1. "Attendance" by a Physician, Intent to Deceive

Mr. Winn went to Dr. Blackford and was examined

by him on December 5, 1927, and again December 10,

1927 (Tr. 58). At this time Dr. Blackford obtained a

subjective history from Mr. Winn and was permitted

at the time of trial to read from his notes what he claimed

Mr. Winn had told him more than five years prior to the
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trial (Tr. 58-59). This testimony was obviously grossly

exaggerated as indicated by the insured's purported

statement concerning his use of intoxicating liquor to

the effect that he averaged three or four drinks a day

and went on frequent sprees (Tr. 59). This defense as to

use of intoxicating liquor is now abandoned by appellant,

but it is enlightening on the nature of Dr. Blackford's

testimony as to what Winn was supposed to have told

him. Many disinterested witnesses who knew Winn

testified that he was temperate in his habits, e. g., Vincent

D. Miller (Tr. 122, 123), Katheryn Larson (Tr. 124),

Frank R. Hanlon (Tr. 124). As to the question of his

health and whether he was as sick as related by Dr.

Blackford, we call the court's attention to the testimony

of all of the witnesses for appellee to the effect that Winn

appeared at all times to be robust and in good health.

That they noticed no change in his condition for several

years preceding his death; and that he at no time com-

plained or stated that he was ill. Such testimony was

given by appellee, wife of the assured (Tr. 109, 110),

Barbara Winn, daughter of the assured (Tr. 112), Herbert

Winn, son of the assured (Tr. 122), Vincent D. Miller, a

friend (Tr. 122), W. W. Scruby, his banker (Tr. 123),

Katheryn Larson, a former housekeeper and cook for

the Winns (Tr. 124), and Frank R. Hanlon, who knew

Mr. Winn for thirty years prior to his death (Tr. 124).

To support this testimony of appellee and give it

additional weight. Dr. Blackford further admits that his

examination of Mr. Winn, which he says was extensive,

was negative. After giving various tests which were sup-

posed to reveal the insured's condition, the doctor could
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find nothing wrong with him (Tr. 60, 61, 62). As aptly

stated by the doctor: ''My diagnosis was made entirely

upon what the patient told me" (Tr. 60). Dr. Dowling,

who was Dr. Blackford's associate, claims to have

examined Winn in November, 1928. He too testified to

subjective history alleged to have been related to him

by Mr. Winn similar to that given by Dr. Blackford.

He also based his subjective history on Dr. Blackford's

notes. Here again various tests were performed by him,

all of which again proved negative (Tr. 64). Dr. Dowling's

testimony, on cross examination, is particularly significant

to the whole question in this case. He said (Tr. 64):

"From the objective tests I was unable to give a

definite opinion of cholecystitis. No diagnosis was
ever made or offered to Mr. Winn that was anything
more than a tentative diagnosis as a working basis

for advice and treatment. Mr. Winn understood
that my diagnosis was tentative and that the opera-

tion advised was an exploratory one.

"In my examination peptic or pyloric ulcer was
not mentioned, but was considered, but I came to the

conclusion tentatively that his trouble was more
probably in the gall bladder and to that extent I

did not agree with Dr. Blackford's diagnosis."

No other testimony was offered by appellant bearing

upon Winn's condition than the hearsay testimony of

these two doctors based upon alleged notes made by Dr.

Blackford over five years before the trial.

The testimony of Drs. Blackford and Dowling is also

material on the question of knowledge and intent of

Mr. Winn in making answers to questions in his appli-

cation. These two doctors were unable to say what was
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wrong with him. They advised him that the objective

tests were negative and that their diagnosis was tentative.

This has a direct bearing on the assured's state of mind

as to whether there was in fact anything wrong with him.

In this connection it is also particularly material to

refer to Dr. Sears' testimony of his examination and

relation with Mr. Winn. Appellant has seen fit to quote

various parts of Dr. Sears' testimony on pages 5, 6 and 7

of its brief. A full reading of Dr. Sears' testimony will

disclose the following material facts (Tr. 90-103):

Winn came to Dr. Sears December 31, 1928 (about a

month after seeing Dr. Dowling), and was under observa-

tion for six weeks during part of which time Winn was

in his sanitarium. Winn's complaint was fatigue, lack of

pep, insomnia and gas distress (Tr. 91). He stated he

came to Dr. Sears for the same thing he had consulted

other doctors about and that one had tentatively diag-

nosed his trouble as ulcers of the stomach and the other

as gall bladder disease. He told Dr. Sears to settle the

matter. Thorough laboratory and clinical examinations

were made over a period of six weeks. Dr. Sears stated:

"By this examination there were no conditions

which indicated either chronic cholecystitis, peptic

ulcers, pyloric ulcers or any other disability' (Tr. 93).

The tests made were all thoroughly explained by Dr.

Sears and no dispute is made over the result or properness

of such tests in such cases to determine the existence of

organic trouble. Dr. Sears advised Winn definitely that

he did not have ulcers or gall gladder trouble.
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"/ advised Mr. Winn when he left my care that he
did not have any ulceration in his stomach or intestinal

tract. There was no evidence that he had any disease of
the gall bladder'' (Tr. 94).

His diagnosis was nervous dyspepsia which he says

presents no organic trouble or disease. Dr. Sears further

testified that he did not use the word "dyspepsia" when

advising Mr. Winn (Tr. 103).

On all of this foregoing testimony it was appellee's

contention at the time of trial before the jury and now

is that having had two doctors disagree on what, if

anything, was wrong with him, and having both Doctors

Blackford and Dowling agree that they could find nothing

wrong with him other than what he told them, he went

to Dr. Sears where for six weeks he was examined thor-

oughly and told definitely that there was nothing wrong

with him other than a condition of nervous indigestion

which was not organic, and that he did not have either

ulcers or gall bladder disease; that Mr. Winn justifiedly

believed in good faith there was nothing wrong with him,

and in fact there was nothing wrong with him.

Therefore, having in mind the rules of law set forth

herein was it not clearly a question for the jury under

these facts to say whether the examinations by Doctors

Blackford and Dowling were such as came within the

contemplation of the word "attended" as used in the

application (Question No. 9, defendant's Exhibit A-2);

was it not also for the jury to say whether such facts

constituted slight or temporary ailments which would

leave no trace of injury to health as set forth in the

decisions of this court {Bankers Life Insurance Company
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V. Hollister, 33 Fed. 2d 72); and the jury must also find

an intent to deceive before the poHcy can be avoided

(Rem. 7078).

As further bearing on this question, Dr. Nickson, who
performed a post mortem on Mr. Winn after his death,

testified that he found no condition of peptic or pyloric

ulcer and no cholecystitis existing or that such condition

had ever existed ; that death was caused by acute ulcera-

tion of the colon and general peritonitis which were

conditions that came into existence a very few days

before his death (Tr. 86-90).

Page 73 of appellant's brief is illustrative of appellant's

gross misstatement of the facts or entirely unwarranted

conclusions based upon the evidence. In referring to pain

so great that the assured thought he might die appellant

relies solely upon the hearsay testimony of Dr. Blackford

based on what Winn is alleged to have told him. This is

not directly disputed and in the nature of things could

not be except by the testimony of other witnesses that

he was in good health, was never heard to complain,

that he made no such statement to anyone else and

circumstances generally that indicate positively that

either Dr. Blackford testified falsely, misunderstood Mr.

Winn or that Winn being distressed at that particular

time himself grossly exaggerated his condition. In any

event there was certainly a question of fact for the jury.

Three physicians did not advise an operation as stated

by appellant. Two recommended an exploratory opera-

tion. The assured did not spend six weeks in a hospital
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or for any condition which ultimately caused his death.

Dr. Sears fully explained why and what was done when

Mr. Winn was in his sanitarium. He was given rest and

education, not medical treatment (Tr. 99, 100). Nor is it

true that Winn died from conditions of either peptic or

pyloric ulcer or cholecystitis which were tentatively

diagnosed by Doctors Blackford and Dowling (Tr. 87).

Appellant frequently refers to the assured's illness which

lasted or existed over a period of six or seven years as an

established fact (Appellant's br. pages 78, 80). Here

again appellant overlooks all of the evidence given by

appellee's witnesses on this subject and relies solely on

what Doctors Blackford and Dowling testified that Winn

told them. On this point Dr. Sears testified (Tr. 98)

:

"He described the condition as distress. When I

asked him as to actual pain he described it as a sense

of intense fullness rather than acute pain."

Upon the foregoing testimony it is appellee's contention

that the question of whether the answer made hy Winn to

Question No. 9 was false or not, depends upon the follow-

ing: First, a construction of the word ''attended'" as used

in the application; second, whether the alleged illness was

serious or of a trivial and temporary nature, not required

to he disclosed hy the applicant; third, whether hy reason

of Winn's disclosure to Dr. Henhy, appellant's medical

examiner, of his examination hy Dr. Sears, there was a

waiver of the requirement, or that appellant is estopped

from now claiming it was misled in this respect; and fourth,

if the answer was false in fact whether Winn had any intent to

deceive. These were all questions for the jury.
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If it should be found, however, that assured's answer

was in fact false, the question then presented is whether

^n view of the tentative diagnosis by Doctors Blackford

and Dowling, and the subsequent positive assurance of

Dr. Sears that there was nothing wrong with Mr. Winn,

and the testimony of numerous witnesses to his good

health, there was in fact any intent to deceive the appel-

lant. These questions must also be for the jury.

There are several collateral matters bearing on this

question of intent, to-wit, letters written by Winn and

by Dr. Sears (Plaintiff's Exhibits 3, 4 and 5; defendant's

Exhibits A-8, A-9 and A-10; Tr. 149-152, 155-157). These

letters have been partially quoted by appellant in its

brief on pages 17, 124, 125, where again appellant fails

to give the full substance of the letters and again places

upon them its own construction of intent.

On the contrary, appellee contends that these letters

show a great deal to corroborate appellee's testimony and

have a direct bearing on the question of intent. Plaintiff's

Exhibit 3 (Tr. 149), was written by Dr. Sears May 21,

1930, whereas the application of Mr. Winn for insurance is

dated June 27, 1930 (Defendant's Exhibit A-6) and his

declarations to the medical examiner are dated October

25, 1930 (Defendant's Exhibit A-2). This letter written

over a month before application was made, and five

months before Winn's medical examination shows con-

clusively that the appellant, through its medical examiner,

knew of Winn's thorough examination by Dr. Sears and

that they conferred with him about his findings. Appel-

lant makes the failure of Winn to name Dr. Sears in
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answer to Question No. 9 (Defendant's Exhibit A-2)

one of its claims of fraud. Yet it is conclusively proven

that appellant was fully advised and even conferred with

Dr. Sears. Dr. Joseph E. Pollard, appellant's medical

director personally called on Dr. Sears concerning Mr.

Winn and himself examined Mr. Winn (Tr. 78, 79).

In plaintiff's Exhibit 4 (Tr. 150) written on May 13,

1930, Winn states that appellant had already examined

him several times and could find nothing wrong. This he

says is true, thus showing his intent and state of mind

as to his health. This letter is also enlightening as showing

the great length of time appellant was investigating and

examining Mr. Winn before the policies of insurance

were actually issued. Dr. Pollard even came out to Seattle

from the East to see Mr. Winn in regard to his insurance

(Tr. 76).

Plaintiff's Exhibit 5 (Tr. 151), dated October 27,

1930, two days after the date of his declarations to Dr.

Henby (defendant's Exhibit A-2) also reveals the ex-

tensive examinations which were made and Winn's belief

that he was in good health in all respects.

Defendant's Exhibit A-10 (Tr. 156) is direct and

positive assurance to Winn that there was nothing

wrong with him.

Under these facts, it is especially clear that in any event

there was in this case a question for the jury as to whether

Winn had any intent to deceive appellant, or whether appel-

lant was in fact deceived at all. The finding of an intent

to deceive being essential under the Washington Statute
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(Rem. Comp. Stat., Sec. 7078) the question was properly

submitted to the jury. All of appellant's argument

in this case is based upon its own strained construction

of the facts and exhibits which construction is entirely

incorrect and was not followed by the jury.

2. Whether Winn Had Ulcers or Gall Bladder Disease

(Cholecystitis). (Question No. 10, Defendant's Exhibit

A-2).

Appellant contends Winn did have ulcers, pyloric or

peptic, and gall bladder disease (cholecystitis) at the

time he answered the declarations to the appellant's

medical examiner. This question, like the preceding one,

must be tested by first whether the answer was false,

and second, whether knowingly false and made with

intent to deceive.

In determining whether true or false, we have the

positive testimony of Dr. Nickson who performed the

post mortem that he had never had either condition

(Tr. 86). The only testimony to the contrary is the

tentative diagnosis of Drs. Blackford and Dowling,

made solely upon what Winn is alleged to have told them

(Tr. 60, 64). As bearing directly on the question of

Winn's knowledge and intent, we have the testimony of

Dr. Sears that he did not have ulcers or cholecystitis

and that he told Winn he did not (Tr. 94). Also Dr.

Sears' letter to Mr. Winn (Defendant's Exhibit A- 10;

Tr. 156). The testimony of Dr. Speidel is undisputed

that Mr. Winn died from a post operative condition of

ulcerative colitis and penumonia, neither of which had
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any relation to either a pyloric or peptic ulcer, or a

cholecystitis (Tr. 114, 115). Dr. Nickson explained fully

what is meant by acute ulcerative colitis (Tr. 86, 87).

// does not require further argument to establish that

certainly here there was a question for the jury as to whether

the answer was false at all, and if false whether under the

circumstances of Winn's understanding of his condition

there was any intent to deceive.

3. Winn's Use of Intoxicating Liquor. (Question No. 3,

Defendant's Exhibit A-2).

This contention has been abandoned by appellant on

this appeal and need not be considered further (Appel-

lant's Br. p. 15).

4. Winn's Alleged Serious Illness and Failure to Disclose

That He Had Been 111 With Ulcers or Cholecystitis and

Had Been in a Hospital. (Question No. 6-A and 6-B,

Defendant's Exhibit A-2).

Referring to the amended answer, Section E of para-

graph I of the "further defense" (Tr. 19, 20) and para-

graph III (Tr. 20, 21), it is appellant's contention that

Winn was seriously ill with peptic ulcer and cholecystitis

from December 12, 1927, to the time of his death and

that he died from these conditions.

What we have already said herein fully answers this

contention of appellant. The only testimony in the

entire case that Winn had either condition is the indefinite
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and tentative testimony of Drs. Blackford and Dowling

based only upon what Winn is alleged to have told them.

Opposed to this is the testimony of many witnesses that

his health was at all times good; of Dr. Sears that he

found no such condition, and of Dr. Nickson that the

post mortem did not show that any such condition ever

existed and that his death was not in any way related

to either peptic or pyloric ulcer or cholecystitis.

A. Hospital or Sanitarium

Appellant further quibbles over the question of whether

Mr. Winn was in a hospital or sanitarium while in Port-

land (Appellant's Br. 125). It was sought to raise this

issue by trial amendment (Tr. 104) which was denied

(Tr. 107). It is true that Dr. Sears spoke of his institution

as a hospital and as a sanitarium. He further explained

the treatments given as a rest and educational treat-

ment (Tr. 100). We cannot believe appellant is particu-

larly serious in contending the policy is avoided because

Winn said he was in a sanitarium instead of a hospital,

even though it be admitted that it was a hospital. It is

to be noted that the question asked (6-C; Defendant's

Exhibit A-2) also includes the word "sanitarium" as well

as "hospital." Dr. Sears also referred to his institution

as a "sanitarium" (Tr. 98).

This was clearly a question for the jury to decide

whether Winn had a serious illness or was in a sanitarium

or hospital. It certainly cannot be said that appellant

sustained its burden of proof by any clear, cogent or

convincing evidence in this respect. On the other hand,
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the evidence on all of the points raised strongly pre-

ponderates in favor of appellee regardless of the rule

requiring the trial court on a motion for directed verdict

to construe the evidence most favorably to appellee.

{Great Northern Railway Company v. Shellenbarger, 54

Fed. 2d 606, 607, C. C. A. 9).

The trial court was clearly correct in denying appel-

lant's motion for a directed verdict.

IV. Discussion of Appellant's Various Points

Appellant's brief contains so many separate and dis-

connected "points" and so many varied citations having

no bearing on this case that we feel it necessary here to

attempt some analysis for the assistance of the court.

We do not agree with appellant's statement of the law

and citations as to any presumption of an intent to

deceive as set forth on pages 43 to 45 of its brief as being

the law applicable to this case. In any event the pro-

position contended for and the decisions cited do not

apply under the law of the State of Washington. (Rem.

Comp. Stat., Sec. 7078).

A. Appellant's Construction of the Facts Answered

We refer again briefly to the facts as set forth by

appellant on pages 45 to 49 of its brief. From this state-

ment it appears that appellant is now abandoning all

contention of fraud except as to questions number 6-A

and 9 (Defendant's Exhibit A-2), with principal emphasis
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upon question number 6-A regarding an alleged serious

illness. This issue was first injected into the case by

amended answer filed May 11, 1933 (Tr. 22), six days

before the trial held May 17, 1933 (Tr. 52). The new

section is sub-section E of paragraph I of appellant's

affirmative defense (Tr. 13, 14). By this section of the

answer it is alleged that the assured was seriously ill

"with chronic cholecystitis and peptic ulcer" (Tr. 13).

There being no evidence in the case that assured had

either cholecystitis or peptic ulcer other than Drs.

Blackford and Dowling's tentative diagnosis of the

same (Tr. 60, 64) and Dr. Sears and Dr. Nickson having

testified positively that the assured had neither condition

(Tr. 86, 94), appellant now seems to take the position

that he was ill with something (Appellant's Br. pages
46-49).

Appellant's principal contention therefore appears to

be as follows—that because Winn went to Drs. Blackford

and Dowling and gave a history of complaint and pain,

and then went to Dr. Sears as a court of last resort and

for the same thing, he was seriously ill and made false

answer with intent to deceive when he failed to mention

this alleged illness.

The only trouble with appellant's contention is that

all of the other testimony bearing on his good health is

excluded by appellant—that Dr. Sears' testimony that

there was nothing wrong with him except indigestion is

excluded and that appellant overlooked the fact entirely

that both Drs. Blackford and Dowling's diagnosis

were tentative and that there were no objective findings
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of any disorder. In other words instead of appellant's

statement on page 47 of its brief that "this testimony is

without contradiction" being true, the true fact is that

the only testimony of illness in the whole case is the

hearsay testimony of Drs. Blackford and Dowling of

what they testified Winn told them. Dr. Sears testified

that Winn complained of fatigue, lack of pep and insomnia

and that he had gas on his stomach over a period of five

or six years (Tr. 98). Dr. Sears says that this was only

nervous indigestion and he gave Winn treatment of rest

and education. Certainly if the condition was as serious

as appellant would have the court believe, there would

be available other witnesses to testify as to his complaint,

his ill appearance, etc. On the other hand there was

abundant evidence that he was not ill, that he worked

every day, played golf and never complained. These

questions were submitted to the jury as they should

have been. Certainly appellant did not in any event

produce that clear, cogent and convincing evidence of

fraud required by the law in such cases.

B. Appellant's Contention of the Law Applicable

Answered

1. That Statements Were Material as a Matter of Law

Appellant's argument and citations under this heading

have nothing to do with the case now before the court.

The question of whether a false answer is material to

the risk is important under the law applicable to some
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types of insurance, such as marine insurance. It is also

important under statutory law of some states today

and in the older decisions of the court before enactment

of statutory law governing life insurance contracts.

Today the legislatures of many states have deemed it

wise to protect applicants against technical forfeitures of

their contracts by enactment of such laws as Remington's

Compiled Statutes of the State of Washington, Section

7078.

The case of Jeffries v. Insurance Company, 22 Wall.

47, was decided in the October term, 1874. No state

statute was involved. The court held that any untrue

statement under the contract itself would avoid the

policy regardless of materiality. Such is not the law today,

particularly in Washington under Section 7078 of our

statute. Under some statutes the question of materiality

is important. In that event the court must inquire

whether the misrepresentation was material. Such is

the case of Aetna Insurance Company v. Moore, 231 U. S.

543, decided under a statute of the State of Georgia

making materiality important. All other cases cited by

appellant under this section involves different statutes

where materiality is made the sole question of importance.

A further distinction is, that in the cases cited under

this section the falsity of the answers was conceded or estab-

lished hy uncontradicted evidence. In the present case

appellee denies that any answers given were false in fact,

because under the law applicants are not required to

make disclosure of slight and temporary ailments speedily

forgotten, etc. (Question No. 9, Defendant's Exhibit
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A-2). There is also a question of fact as to whether the

assured ever had a serious illness (Question 6-A, De-

fendant's Exhibit A-2). These questions were submitted

to the jury to determine, ^r5/, whether they were false at all.

On page 64 of appellant's brief it is conceded by appellant

that under the rule in Washington no question of ma-

teriality was involved, the sole question being the ''intent

to deceived If intent is established, then the question of

materiality becomes important for the first time.

Appellant has an erroneous conception of the purpose

and purport of such statutes as Remington's Compiled

Statutes, Sec. 7078. It is not a question of the applicant

being allowed to determine what information he will

give, but it is a question of determining what information

the insurance company has asked for and what the

applicant reasonably believes or should have believed the

insurance company wanted to know. The applicant in

these cases being dead and unable to testify, the courts

have had to establish rules governing these matters based

upon what reasonable people would do under the same

or similar circumstances. The applicant may have visited

a doctor for some ailment which lasted a few days or more.

Two years later he has forgotten about it, or possibly

he did not consider it an illness at all. In answering the

question propounded as to what illness he had had he

omits to mention this particular one. Is it not reasonable

to say that he should not be deprived of his policy unless

there was an intent to deceive, if it at first be established

that he was ill and should have known it. Such is the rule

in Washington and in this circuit.
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2. Rule as to Slight and Temporary Illness

This rule applies to determine whether the answer

given was in fact false. It is a rule of construction of words

such as "attended," "consulted," etc. If the jury finds

that the assured in fact saw, or was examined by physi-

cians not named, and that such related to matters of a

slight and temporary nature, then the assured is said not

to have been "attended" by such physician within the

meaning of the contract; a fortiori the answer was not

iii fact false.

Appellant concedes this rule as applying to the question

of intent (Appellant's Br. p. 69). This circuit has adopted

this ride applying it to the question of falsity in the first

instance and also to intent.

Bankers Life v. Hollister, 2)2) Fed. 2d 72.

"Furthermore the application must be liberally

construed in favor of the insured and under the weight

of authority an applicant for insurance is not re-

quired or expected to disclose the fact of employing
or consulting physicians or surgeons for slight and
temporary ailments which leave no trace of injury to

health such as an ordinary cold or inability to sleep

because of occasional excesses such as existed in this

case."

The cases cited by appellant also adopt this rule but

happen to be cases where the illness is so serious and

persistent that reasonable minds could not differ as to

whether it was a serious illness. Such is not the case here
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where the testimony shows, without contradiction, that

the assured did not have the illness claimed to-wit,

peptic ulcer or cholecystitis, and in any event presented

a question for the jury.

As to examples of slight and temporary illness, see

pages 32 and 33 of this brief. Appellant also concedes

(Br. p. 103) that what is a serious illness cannot be

definitely defined.

3. Intent to Deceive as a Matter of Law

Here again appellant grossly misstates and misconstrues

the facts.

The testimony of Dr. Henby, appellant's medical

examiner, and of J. E. Horton, appellant's agent, is

particularly material on the question of the circumstances

surrounding the taking of these two contracts of insurance

by Mr. Winn and established the fact clearly that he was

strenuously solicited and urged to take the insurance in

question.

Mr. Horton first contacted Mr. Winn in February,

1930. He urged him to take $50,000, but Winn finally

decided he would not take over $25,000, if that much

(Tr. 111). When the application was finally made it was

for $10,000 with $15,000 optional if Mr. Winn wanted it

(Tr. 112).

Dr. Henby made several examinations of Mr. Winn at

Winn's office before the written application and declara-

tions to the medical examiner were made (Tr. 66). Dr.
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Henby admitted that Winn told him about being down

to see Dr. Sears in Portland (Tr. 67).

"I—and the company—both knew that Dr. Turner
was not the only doctor the assured had seen in the
last three years" (Tr. 67).

"I did not put in my report all the information
that Mr. Winn gave me with reference to his visit

to the Sears' Sanitarium" (Tr. 69).

A. Alleged Falsity of Answers

Dr. Henby wrote to Dr. Sears and asked for a report

from him which he received and sent to the home office

(Tr. 68). (Plaintiff's Exhibit 3) Aside from all of these

examinations and investigations made by appellant's

agents and employees, Dr. Joseph E. Pollard, appellant's

medical director came out from the East to see Mr. Winn

about his insurance and also visited Dr. Sears in Port-

land (Tr. 78). Dr. Henby made a most thorough examina-

tion of Mr. Winn and found nothing wrong. He pro-

nounced him an A-1 risk (Tr. 69).

If we could venture a guess we would wager a great deal

that the appellant, through Dr. Henby, knew all about

Drs. Blackford and Dowling and was fully advised by

Mr. Winn. Dr. Henby undoubtedly said there was no

need to put all of this down in view of Dr. Sears' subse-

quent finding that Winn was in good condition. It is

well to ask how appellant ever discovered that Winn was

examined by Drs. Blackford and Dowling if they had no

knowledge of it to begin with and were misled as they now

claim.
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Appellant's statement on page 83 of its brief is entirely

false as to what is admitted or what the testimony shows.

It is not admitted that Winn concealed a serious illness.

There is in fact no testimony in the whole case of any

illness other than Drs. Blackford and Dowling's hearsay

testimony of what Winn is alleged to have told them and

their tentative diagnosis based upon it.

// is not admitted that Winn denied attendance by

Drs. Blackford, Dowling and Sears. He advised the

appellant as to Dr. Sears which is admitted (Tr. 67, 69).

As to Drs. Blackford and Dowling, appellee contends

they did not ''attend'' him within the meaning of the policy,

if in fact he did not disclose having seen these doctors.

In this connection how did appellant learn of Drs. Black-

ford and Dowling's examination of Mr. Winn if appellant

was not advised of this fact through Dr. Henby, and he

through Mr. Winn. Dr. Pollard's statement that he

learned of Drs. Blackford and Dowling's diagnosis from

the inspection report is quite enlightening on this question

(Tr. ^?>).

Winn did not misstate the facts with reference to

Dr. Sears. Mrs. Winn testified he went to Portland after

having flu and to rest (Tr. 109). Dr. Sears in his letter

(Plaintiff's Exhibit 3) stated Winn came to Portland

suffering from fatigue as a result of overwork followed

by the flu (Tr. 149). As we have fully pointed out hereto-

fore (pages 7 and 8 ), there was abundance of other

testimony concerning his good health by lay witnesses.

Dr. Henby wrote to Dr. Sears, and Dr. Pollard went to

see him personally. They were fully advised, and if not

fully advised it was due to their own fault in this respect.
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B. Winn's Knowlege of His Condition

In view of Dr. Sears' advice to Mr. Winn and Dr.

Henby's failure to find anything wrong with him (except

his heart) even though statements made by him are

assumed to be false, can it be said that Winn knew they

were false? Appellee does not admit such knowledge

and the evidence fails to show it. Knowledge in this case

is a question of fact to be determined by the jury from

all of the testimony and surrounding circumstances.

Should it be said that Mr. Winn was hound to disclose

that he had ulcers or cholecystitis, or was seriously HI

when Dr. Sears had told him positively he did not have

either condition or any other disability, and that he re-

quired only rest and education. A man is certainly

entitled to believe and rely upon what he is told by his

doctor, particularly after such a thorough examination

as he received at the hands of Dr. Sears.

We are not concerned here with the rule of law an-

nounced by the various decisions set forth on pages 84-90

of appellant's brief. These are all cases dealing with an

admitted falsity and knowledge of such falsity with no

possible explanation except an intent to deceive.

C. The Rule in Washington

Pages 91-103 of appellant's brief are devoted to the

proposition that under the law of the State of Washington

an intent to deceive may be found as a matter of law.

The case of Quinn v. Insurance Company, 91 Wash. 543,
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is cited for this proposition. In the case of Brigham v.

Mutual Life Insurance Company, 95 Wash. 196, approved

in Houston v. New York Life Insurance Company, 160

Wash. 611, the court said, in speaking of the statute

(Rem. Comp. Stat., Sec. 7078), and the Quinn case:

"This language can mean nothing else than that

the intent to deceive must be found as a fact. This can
be the only interpretation of the statute, and if it be

assumed that the Quinn case establishes a contrary

rule, it is now departed from.'' (Italics ours).

The case of Houston v. New York Life Insurance Com-

pany, 160 Wash. 611 at 635, absolutely settles this

question and holds that an intent to deceive cannot be

held as a matter of law even though the answers are

false and knowingly false:

"It cannot be held as a matter of law that though
the answers of Houston were untrue, and the appli-

cant knew them to be untrue, he intended to deceive
the appellant when making such untrue represen-

tation. Under our statute whether the misrepresen-
tation was material and also whether it was made
with intent to deceive were questions for the jury.

Those questions under proper instruction were by the
jury resolved in favor of the respondent."

For the purpose of argument we may concede, however,

that under certain facts where there could be no doubt

as to an intent to deceive from the particular evidence

presented, the court could find an intent to deceive as a

matter of law. Such a case is that of Mutual Life Insurance

Company v. Campbell, 170 Wash. 485, involving a dis-

ability claim under a policy of insurance. In that case,

however, the admitted facts showed that the assured
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knew before he signed the application that his vision

was then seriously impaired, and that he had been very

recently told by an eye specialist that he was going blind.

The only testimony contrary to an intent to deceive was

his statement that he did not intend to deceive the insurance

company.

A reading of the other cases cited by appellant on this

subject discloses no authority contrary to our position

here. These cases are not applicable.

4. Answers False as a Matter of Law

Under this heading appellant argues and cites cases to

the effect that certain illnesses as set forth in the facts

of those particular cases were not found by the court

to be trivial or temporary illnesses within the meaning of

the rule.

Pacific Mutual v. Cunningham, 65 Fed. 2d 909 (C. C.

A. 5).

This case was brought in equity and tried by the

Circuit Court de novo. From the facts as related in the

opinion it is seen that the sore throat condition was

extensive and recurred frequently for several years.

Frequent x-ray treatments were given and the condition

at no time improved. The assured ultimately died from

the condition then existing.

These facts, however, in the cited case do not include

any tentative diagnosis based upon subjective history with

negative results on all objective tests made and a positive
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assurance of the last physician who examined the assured

that he was all right. In our present case we have the

further fact that the assured did not have either con-

dition of illness as revealed by the post mortem. This is

undisputed in the testimony. He did not have any serious

illness or any illness at all.

Many and varied cases could be cited involving various

ailments held to be serious and not serious. We have set

forth some of these on page 33 of this brief. This circuit,

speaking through the late Judge Rudkin in Bankers Life

V. Hollister, 32 Fed. 2d 72, found an illness of angina

pectoris to be slight and inconsequential where there

was never any definite diagnosis of the disease even

though frequent hypodermics of morphine were given

to put the assured to sleep after drinking too much

liquor. That case was also tried in equity and de novo

by this court. In our present case the question was

submitted to the jury to determine whether under the

evidence Winn was ill in fact or whether he had a con-

dition which came within the rule of slight or temporary

illness not required to be disclosed in the application.

Appellant makes much of the fact that Winn went to

Portland to see Dr. Sears and concludes that he must have

been seriously ill to do this. Mrs. Winn testified he went

there after having flu and to rest as he could not rest if he

stayed home {Tr. 109). Dr. Sears in his letter to Dr. Henby,

the appellant's medical examiner {Plaintiff's Exhibit J),

says he came to Portland suffering ''more from fatigue as a

result of overwork followed by the flu.''
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There may have been many reasons why Winn went

to Portland which, if he were aHve he could have told

the court and jury, but the fact remains that he was

told by Dr. Sears that he did not have peptic ulcer or

cholecystitis and there was nothing wrong with him.

Would he, therefore, be inclined as a normal person to

believe that he had had a serious illness at all. We believe

not and such was the finding of the court and jury.

A. Denial of Attendance, False as a Matter of Law

It is important to note that appellant, on page 111 of

its brief concedes much of appellee's position relative to

the question of alleged falsity of the question asked

concerning any "serious illness." Appellant admits that

such question really does involve "in some degree the

expression of an opinion." This being true, it must be

said that under the evidence the question of any attempt

to deceive must be left to the jury.

Appellant's principal contention, therefore, upon this

appeal relates to question No. 9 {Defendanf s Exhibit A-2)

as to ''attendance'' by a physician within the past three years.

Appellant's contention narrowed down to an exact

statement is: that because Winn was examined by Drs.

Blackford and Dowling within the three year period

specified (question No. 9, Defendant's Exhibit A-2) and

according to the evidence failed to disclose such examina-

tion, the answer was false within the knowledge of Winn
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and made with intent to deceive as a matter of law

(Appellant's Br. Ill to 126). The answer to this con-

tention is simple.

1. Knowledge of the Medical Examiner

Appellant through Drs. Henby and Pollard knew that

the answer written by Dr. Henby to question No. 9

(Defendant's Exhibit A-2) was untrue.

In his testimony Dr. Henby admits that Winn named

Dr. Sears and states he doesn't know why he failed to

put down Dr. Sears' name in question No. 9 (Tr. 67).

Dr. Pollard who subsequently and finally passed on the

application knew the answer was untrue as he had made

a special trip to Seattle from the East to see Mr. Winn

and Dr. Sears.

"I did not know that the answer of the applicant

to question No. 9 was not entirely correct, although

I did know that he had been treated by Dr. Sears in
1928'' (Tr. 82).

It is also probable, although there is no direct evidence

on the point, that Winn actually told Dr. Henby about

both Drs. Blackford and Dowling, but that in view of the

later finding of Dr. Sears, Dr. Henby deemed this infor-

mation unimportant. Dr. Pollard in his deposition

states (Tr. ^^):

"I know nothing of the diagnosis of Dr. Blackford
or Dr. Dowling except from the inspection report."

What this "inspection report" is we do not know, but

it is quite certain that it forms part of appellant's careful
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inspection of Mr. Winn between February, 1930, and

October, 1930, during all of which time investigation and

examination was being made.

Dr. Pollard also testified that he considered what Winn
related about his treatment by Dr. Sears in Portland as

being "attended" by a physician within the language

contained in the policy (Tr. 82).

2. Meaning of Word "Attended" For the Jury

It was a question for the jury to determine whether

the examination by Drs. Blackford and Dowling con-

stituted an "attendance" by a physician within the

meaning of the policy as defined by the law.

The mere fact that Winn was examined by Drs.

Blackford and Dowling does not of itself constitute an

"attendance" as set fourth in question No. 9 (Defendant's

Exhibit A-2). The case cited by appellant (pages 112, 114,

appellant's brief) are cases which deal with facts where

no dispute arose as to whether the appellant had "con-

sulted" a physician not named.

See New York Life v. Bullock, 59 Fed. 2d 747.

"The insured admitted his consultation and treat-

ment by Dr. Adams, but contends that in view of

the diagnosis and the prognosis of recovery insured's

failure to disclose in his application his treatment by
Dr. Adams was not material and therefore not a

misrepresentation."

This foregoing case arose in the State of Florida. It
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was a suit in equity to cancel a disability contract of

insurance. The evidence showed the assured had lost

sight of one eye and had been treated by Dr. Adams for

this condition. This he failed to disclose. The question

of materiality was the important question in the case.

No issue was involved as to whether his complaint was

slight or temporary.

Such facts are vastly different from the case at hand

and disclose a case of clear "attendance or consultation"

over a period of time, clearly material to the risk. There

was no jury involved or question of intent to deceive.

We have already in this brief discussed the rule an-

nounced by this circuit in Bankers Life v. Hollister, 33

Fed. 2d 72. This case establishes the rule that whether

the examination or treatment by physicians was for slight

or temporary illness, etc., or a serious illness goes to the

question of the truth or falsity of the answer given. This

court said

:

"Furthermore, the application must be liberally

construed in favor of the insured, and under the

weight of authority an applicant for insurance is

not required or expected to disclose the fact of

employing or consulting physicians or surgeons for

slight and temporary ailments which leave no trace

of injury to health such as an ordinary cold or

inability to sleep because of occasional excesses such
as existed in this case. 37 C. J. 464."

Many cases are cited by this court in the foregoing

opinion which generally established this rule. If then,

"attendance" by a physician does not include those

slight or temporary indispositions speedily forgotten, the
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failure to name such experience does not make the

answer false at all. The assured has not omitted to answer

anything called for in the question unless it is found that

he was ^^attended" and this means for something other

t!ian slight or temporary disorders.

The question of fact then is whether Winn was

"attended" by Drs. Blackford or Dowling. The evidence

has already been fully discussed. It clearly appears,

however, that all objective tests and examinations

revealed nothing wrong. A tentative diagnosis was made

of ulcers or cholecystitis, the doctors not agreeing. Winn

did not have either condition of ulcers or cholecystitis

as revealed by the post mortem, and Dr. Sears said his

trouble was nervous indigestion. Upon these facts it was

certainly for the jury to say whether he had or had not a

serious illness and had or had not been "attended"

within the meaning of that word as used in the application

for insurance.

Bloomingthal v. Bergshire Life Insurance Co., 134

Mich. 216, 96 N. W. 17, 104 Am. St. 604;

Sargeant v. Modern Brotherhood of America, 148 la.

600, 127 N. W. 52;

Connecticut Mutual Life Insurance Company v. Union
Trust Company, 112 U. S. 250, 28 L. ed. 708;

Hubbard v. Mutual Reserve Fund Life, 100 Fed. 719;

Hoeland v. Western Union Life Insurance Co., 58

Wash. 100, 107 Pac. 866;

Askey V. New York Life Insurance Co., 102 Wash.
27, 172 Pac. 887;

Bankers Life v. Hollister, Z?> Fed. 2d 72 (C. C. A. 9).
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3. If Winn Was "Attended" and the Answer Therefore False,

it Must Also be Found That He Made Such False Answer

Knowingly and With Intent to Deceive.

It is certainly clear under the Washington statute

(Remington's 7078) and the decisions, that even though

it be found that the applicant was "attended" by a

physician, i. e., that his disorder was not slight or in-

consequential or temporary and he failed to disclose the

fact, that the policy will not be avoided unless it be

further found that he made false answer with knowledge

and with intent to deceive.

Houston V. New York Life Insurance Company, 166
Wash. 611, 627, 8 Pac. 2d 434.

This case is clear on the question of intent to deceive.

"It was essential under the facts of this case

to the ascertainment of the fact whether the appli-

cant's answer was made with the intent to deceive

the appellant insurer that the jury finds: (1) whether
the answer was false; (2) whether the applicant

deemed his ailment a serious or a temporary one;

(3) whether under the evidence the ailment was or

was not a serious ailment or disease. It follows that

it was necessary for the court to instruct the jury

which was correctly done as to the meaning of

temporary disorders and serious diseases."

Askey V. New York Life Insurance Co., 102 Wash.
27, 172 Pac. 887;

Brigham v. Mutual Life Insurance Company, 95 Wash.
196, 163 Pac. 380.
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In Brigham v. Mutual Life Insurance Company, supra,

the facts were somewhat similar to the present case,

although considerably closer to the line on the question

of deceit if there is any deceit in our case at all.

In April, 1910, the insured fainted while at work. A
doctor was called. He made a thorough examination,

including the urine, and found some albumin. Rest and

diet were prescribed. Examinations of the urine were

continued for two or three months, during which time the

albumin decreased. In January, 1911, the insured went to

another doctor for examination. This doctor also examined

his urine and found it to be without albumin, though

there were some phosphates which the doctor testified

indicated nothing more than a nervous condition. Other

examinations were made January 30, May 20, and June

30, 1911, and the doctor found insured in practically

normal health. In June, 1911, the assured fainted again,

but recovered in a very few minutes. He appeared in good

health thereafter. In September, 1911, he was examined

by Dr. Dalton two or three times. This doctor came to

the conclusion that he was in good health and so advised

the patient. In July, 1913, insured appeared before

Dr. Dalton as the insurance company's medical examiner.

The doctor wrote the answers in the application, including

the one to the effect that he had consulted no doctors

within the past five years. Dr. Dalton had not forgotten

his previous examinations of the insured but did not

consider they affected the risk in any way. The lower

court sustained a challenge to the sufficiency of the

evidence. This ruling was reversed. The court said:
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"It is not enough under this statute to find that

the representations were false; it must further be
found that they were made with intent to deceive.

Under the peculiar fact in this case such question

should have been submitted to the jury."

It is to be noted that the assured in the foregoing case

did not mention the first two doctors who examined him

within the period named in the policy.

The question of intent to deceive is clearly one of fact

and must be found by the jury as stated in Houston v.

New York Life Insurance Company, supra:

"It cannot be held as a matter of law that though
the answers of Houston were untrue and the applicant

knew them to be untrue, he intended to deceive the

appellant when making such untrue representations.

Under our statute whether the misrepresentation

was material and also whether it was made with
intent to deceive were questions for the jury."

C. Explanation Consistent With Honest
Intent

Appellant's position here is that it was impossible that

Winn could have forgotten either his illness or attendance

by the physicians. The trouble is that appellant again

assumes that the facts were established by the evidence

that Winn had a serious illness and that he was "attended"

by physicians.

The only explanation possible shows an honest intent.

Winn had some gas distress. He went to Drs. Blackford

and Dowling on two occasions. Neither doctor found

anything wrong with him by the many tests performed,
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but based upon what he told them, stated they thought

he had peptic ulcers—Dr. Dowling thought it was

cholecystitis. Winn was told that these diagnoses were

tentative. He then contracted flu, or, as appellant con-

tends went, without having flu, to see Dr. Sears in

Portland. He then complained of fatigue, lack of pep,

insomnia and gas distress due to overwork followed by

the flu. He was thoroughly examined by Dr. Sears and

told he did not have ulcers or cholecystitis or any other

disability. He was given rest and education. Later when

asked by appellant's medical examiner if he had any

serious illness he had in mind Dr. Sears' advice to him

that he did not have those conditions and he was so

entitled to believe. Dr. Henby, appellant's medical

examiner, could find nothing wrong. Nor is it at all un-

reasonable to say that if Winn thought of Drs. Blackford

and Dowling's examination at all, he considered such

examination as inconsequential and not as being an

"attendance" by a physician within the meaning of the

policy. These examinations were two and three years

before the declarations made to the medical examiner.

Even accepting appellant's contention as to the nature

of Winn's so-called illness over a period of six or seven

years, and the advice of an exploratory examination, we

still have the undisputed fact that Dr. Sears told Winn

that he was not ill with either ulcer or cholecystitis; that

he didn't need an operation, and that all he needed and

all he was given was rest and education. On these facts a

jury would certainly be entitled to find no intent to

deceive as Winn reasonably believed he had no illness.
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having been so advised. Nor would these assumptions

require a finding other than that he did not consider he

was "attended" by either Drs. Blackford or Dowling and

that his trouble was only temporary and slight with no

impairment of health. All of this is particularly true under

the Washington case of Houston v. New York Life Insur-

ance Company, 166 Wash. 611.

D, Whether Diagnosis Was Correct

Here again appellant misstates the facts. Appellee did

not contend or raise any issue at the time of trial on the

question of the incorrectness of the diagnosis as appellant

sets forth on page 116 of its brief.

Testimony was offered to establish that Winn did not

have either peptic ulcer or cholecystitis as shown by the

post mortem because it was a direct issue in the case as

raised by appellant's amended answer.

Such testimony was also important upon the question

of intent as if Winn actually did not have these con-

ditions, then he could not be expected to himself think

he had them, i. e., there would be no basis for knowledge

on his part of any illness. All of this is particularly true

in view of Dr. Sears' advice to Winn that he did not

have either condition or any other illness; that he was

alright except for a nervous indigestion quickly corrected

by rest and education.

The amended answer. Section E of paragraph I (Tr,

13) alleges that Winn "stated that he had never had any

serious illness other than appendicitis in the year 1904.
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whereas in truth and in fact the said assured was from the

12th day of December, 1927, to the 28th day of November,

1928, and as defendant is informed and beHeves until

the time of his death, seriously ill and afflicted with

chronic cholecystitis and peptic ulcers * * * ". In Sections

A and B of paragraph I (Tr. 11, 12) of the amended

answer, appellant alleges Winn had ulcers in his colon

and intestines and that he knew of such condition.

The existence or non-existence of such condition is

certainly an issue in the case as proving the fact of

whether he had the illness appellant contends he had.

This testimony also bears on intent to deceive. If it is a

fact, and it is so established by the evidence, that he

did not have these conditions at all, there is, therefore,

strong support for the contention of his lack of intent

to deceive in making answer to the particular questions

involved.

This testimony is also important as bearing on the

credibility of Dr. Sears' testimony that at the time he

examined him Winn did not have these conditions and

that he so advised him.

This testimony was not given for the purpose of re-

lieving the assured from naming a physician because the

diagnosis of such physician was incorrect as stated by

appellant on page 118 of its brief. Aside from the above

considerations there is a further material purpose for

this testimony. It being a fact that he did not have

ulcers or cholecystitis, there is, therefore, support to the

finding that whatever ailment he had was within the rule
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of slight or temporary indisposition, leaving no trace of

substantial injury to health. The cases cited by appellant

on this point have no application in view of the facts

presented in this case.

E. Belief That Winn Was Cured

Here again appellant has a misconception of appellee's

theory of this case. We have at no time contended that

Winn would be excused from disclosing an illness he

once had because he believed he was cured.

It is our position that he had never had peptic ulcer or

cholecystitis as alleged by appellant in its answer, not

that he had had such condition and believed he was cured.

It is to be remembered that Dr. Blackford diagnosed

tentatively as ulcer or cholecystitis, Dr. Dowling only as

cholecystitis and Dr. Sears found neither condition or

any other evidence of an illness and so advised Mr,

Winn. Winn therefore rightfully believed he had no serious

illness as he was so advised and in fact he didnt have any

serious illness^ as shown by the post mortem.

The cases cited here also have no application to this

case under the facts involved.

F. Intent to Deceive Not Confirmed by Facts

What we have already said herein fully answers the

gross misconstruction and erroneous inferences of the

evidence set forth under this heading by appellant on

pages 124-126 of its brief. This court is invited to read
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all of the letters introduced as exhibits in this case (Tr.

149-156) and make its own conclusions therefrom rather

than accept appellant's construction based upon only

parts of such letter.

The testimony of Dr. Sears (Tr. 90-103) which appel-

lant wishes the court to read does not bear out appellant's

statement of the facts.

Appellant's same argument as advanced here was sub-

mitted to the jury in this case at the time of trial and

the verdict of the jury reflects the opinion that such con-

struction of the facts was unwarranted.

Appellee directs the court's attention to plaintiff's

Exhibit 4 (Tr. 150). This letter written by Mr. Winn

many months before his declarations to the medical

examiner of appellant is particularly reflective of his

state of mind at that time when he says:

"You will be interested to know that they have
examined me thoroughly a couple of times and
can't find anything wrong. This I am happy to say
is absolutely true, thanks to you starting me on the

right road when I was in Portland."

In Plaintiff's Exhibit 5 (Tr. 151), Winn states:

'T feel and know that I should not pay any higher

premium than any other normally healthy man.
:(: Hj * "

We certainly can find here no design nor wrongful

intent from such statements as are contained in these

letters. If Winn had anything wrong with him certainly

he did not know of it and he certainly did not have any
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cause to know of it. He acted at all times in the utmost

good faith. It must be apparent to this court as it un-

doubtedly was to the jury in this case that appellant is

attempting in this case to stretch the rule of technicality,

even beyond the limit of strained legal refinements.

ALLEGED ERROR IN INSTRUCTIONS

TO THE JURY

1. "Slight or Temporary Indispositions"

Appellant's first contention of erroneous instructions

refers to appellant's sixth requested instruction (Tr. 127)

which was refused and the giving by the court of the

instruction partly set forth (Tr. 147).

These two instructions are identical except for the

interpolation in the instruction given by the court of

the following words:

" * * * other than one which was slight and tem-
porary in its nature * * * ".

This part of the court's instruction is found on page

141 of the transcript.

Appellant contends that the reference to slight and

temporary illness is contrary to law and that there was

no evidence of an attendance by a physician for a slight

or temporary illness (Tr. 128, 147). These are the only

grounds of exception raised by appellant.
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A. Grounds of Exception Answered

1. Not Contrary to Law

This instruction is obviously correct as given by the

court. The jury were told that if Winn was attended

by a physician other than Dr. Turner within three years

for any complaint ''other than one which was slight

and temporary in its nature," the answer was untrue.

What we have already said herein answers this con-

tention and clearly proves such statement to be the law.

Bankers Life v. Hollister, 33 Fed. 2d 72 (C. C. A. 9).

"Furthermore, the application must be liberally

construed in favor of the insured and under the

weight of authority an applicant for insurance is not

required or expected to disclose the fact of employ-
ing or consulting physicians or surgeons for slight

and temporary ailments which leave no trace of

injury to health such as an ordinary cold or inability

to sleep because of occasional excesses such as existed

in this case."

See also Krauza v. Golden Seal Assurance Society,

221 Appellate Division, 380, 223 N. Y. Supp. 143.

Similar instructions were given in the case of Houston

V. New York Life Insurance Company, 166 Wash. 611,

621, 8 Pac. 2d 434. That the instruction is a correct

statement of law is well established by the authorities.

Appellant is again confused on pages 128 and 129 of its

brief in contending that by the instruction the court

permitted the jury to find for the plaintiff even though

the answer was untrue and made with intent to deceive

if the complaint was slight and temporary in its nature.



78

The instruction and law is that the answer is not untrue

at all if the assured failed to disclose seeing a physician for

an illness which was slight and temporary. The question

goes to the truth of the answer and the law says that he

was not "attended" at all within the meaning of the

question if it was slight or temporary. The answer not

being untrue at the outset, the question of intent to

deceive is immaterial.

2. Ample Evidence to go to the Jury

Appellant's second contention with reference to this

instruction is that there was no evidence of a slight or

temporary illness. This has already been adequately

answered in this brief. There is no ground for this con-

tention. The evidence of numerous lay witnesses who

knew and saw Winn during this time was that he was in

good health, played golf, went fishing, didn't miss a day's

work at the office, etc. (Tr. 109, 122, 123, 124). The

testimony of Dr. Sears was that he found nothing wrong

beyond indigestion (Tr. 94). Dr. Sears so wrote to the

appellant's medical examiner (Tr. 149). As against this

testimony, appellant relies solely on the hearsay testi-

mony of Drs. Blackford and Dowling of what they

claim Winn told them all of which is uncorroborated by

their own findings. They admit their diagnosis was

based on subjective history (Tr. 60, 64). Upon such

evidence it is inconceivable that there would not be a

question for the jury in any event.

This instruction is in fact unfavorable to appellee. The

instruction does not include as it should the further
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qualification that if Winn reasonably believed or could

have believed under the circumstances that the illness

was slight or temporary, and did so in good faith, then

such false answer was not made with intent to deceive.

Cases cited by appellant bear this out. Therefore, insofar

as the court failed to allow the jury to consider the

assured's frame of mind on the question of the illness

being slight or temporary, the appellant was given a

distinct advantage.

In the case of Prudential Insurance Company v. Sellers,

102 N. E. 894 (Ind.), the court had before it the exact

question as to "attendance" by a physician within the

past three years, and following the rule which was applied

in this case, the court there said:

"We think the jury might have inferred from the
question propounded, and from decedent's answer
thereto, that she interpreted the question as meaning
and intending to inquire whether or not within said

period she had been "attended" by a physician for

any "complaint" of such a character as to affect the

general soundness and healthfulness of the system
seriously. And that such question was not intended

to include a visit by decedent to a physician or a

visit or two by the physician to the home of decedent
for a mere temporary indispositio.i which was not

regarded by either the insured or her physician as

being of such serious character as in any way to

undermine or weaken the constitution."

See also the case of Hubbard v. Insurance Company,

100 Fed. 719, strongly relied upon by appellant.

"We accept the proposition of the plaintiff wit!

reference to the word 'consulted' found in thes

ith

'se
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questions that it would not relate to the opinion

of a physician concerning a slight and temporary
indisposition speedily forgotten."

Another rule which has not heretofore been mentioned

in this case is that the answers in such cases are represen-

tations and not warranties, and as such need be only

substantially true. It was so held concerning appellant's

policy of insurance in the case of Prudential Insurance

Company v. Sellers, supra.

"Where 'the answers of the assured in his applica-

tion can be construed as representations merely,

they need be only substantially true so far as such

representations were material to the risk.'

II. Construction of the Word "Attended"

Appellant raises a further objection to the court's

instruction concerning the word "attended."

Specifically this assignment of error refers to the

refusal of the court to give appellant's tenth requested

instruction (Tr. 130).

A. No Ground of Exception Stated

The only exception taken was a general exception

without specification of any ground and taken in con-

nection with the refusal to give a requested instruction of

appellant (Tr. 131). This is also true as to that portion

of the court's instruction regarding the meaning of

"attended" to which appellant took only a general
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exception without specifying any ground (Tr. 148).

(Appellant's Br. p. 135).

This court has held that a general exception to an

instruction specifying no ground is insufficient.

State Life Insurance Company v. Sullivan, 58 Fed. 2d
741 (C. C. A. 9).

Mr. Justice Wilbur speaking for the court said:

"Appellant objects to two paragraphs of the
charge given by the court to the jury. These excep-
tions do not state the ground of the objection and
are clearly insufficient to justify our consideration."

B. The Instruction Was Proper

Regardless of the foregoing objection to this court's

considering the error claimed, it is clear that no error

existed in this instruction. Contrary to appellant's

contention, the courts have very frequently construed the

words "attended" and "consulted" as used in policies

of life insurance. The very case relied upon by appellant

adopts the rule

—

Hubbard v. Mutual Reserve Fund Life

Insurance Company, 100 Fed. 719 (C. C. A. 1):

"Therefore we except the proposition of the plain-

tiff in error with reference to the word 'consulted'

found in these questions that it would not relate to

the opinion of a physician concerning a slight and

temporary indisposition speedily forgotten."

In addition to the portion of the instruction of the

court as set out by appellant, the court instructed as

follows (Tr. 139, 140):
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"The law is that in a contract of insurance that

part which is prepared by the insurance company,
if a word is ambiguous or words used are ambiguous,
that they are to be construed in favor of the insured,

that is you will understand the words in their ordinary

meaning, but if in their ordinary use they have more
than one meaning and one of those meanings is more
favorable to the assured than the other, you will

construe the contract in the light of the meaning
most favorable to the insured."

We refer the court again to the case of Bankers Life v.

Hollister, Z?) Fed. 2d 72 (C. C. A. 9), where this rule is

announced and authorities cited.

III. Intent to Deceive Not Presumed

Appellant further contends that the court should have

instructed the jury that if they found the answers false

and known to be false an intent to deceive would be

presumed (Appellant's Br. 137, 138).

Here again only a general exception was taken by

appellant with no specification of the ground of error

(Tr. 127).

While this is not the law applicable to this case (see

pages 59 and 60 of this brief), it is to be noted that the

court did fully instruct the jury on the question of intent

as contended for by the appellant as follows (Tr. 144)

:

"The court has frequently used the expression

in these instructions 'intent on the part of the

insured to deceive the company.' Intent is an opera-

tion of the mind; it is invisible; it can only be estab-

lished by circumstances. You are to determine
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what he intends by what he says, by what he does,

viewed in the hght of the circumstances under which
he speaks and acts. A man is presumed to intend the

natural consequences of his voluntary acts and words/'
(ItaHcs ours).

In the case of Houston v. New York Life Insurance

Company, 166 Wash. 611, 635, the court in speaking of

an intent to deceive as a matter of law, said as follows:

"It cannot be held as a matter of law that though
the answers of Houston were untrue and the applicant

knew them to be untrue, he intended to deceive the

appellant when making such untrue representations.

Under our statute whether the misrepresentation

was material and also whether it was made with
intent to deceive were questions for the jury."

APPELLANT'S REQUEST TO AMEND ITS

AMENDED ANSWER

The application of the appellant for a third amend-

ment to the answer by inserting into the case new issues is

fully covered in the transcript of record, pages 105-108.

I. Application Made After Appellee Rested

The application was made after appellant had rested

(Tr. 90) and appellee had concluded with one witness in

rebuttal (Tr. 103).

II. Part of Amendment Once Waived : Within

Discretion of the Court

The allegation of defense with reference to dyspepsia

was previously waived by appellant (Tr. 105). The other
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two amendments sought to inject into the case, first,

that Winn made false answer in stating he had never

been in a hospital for medical or surgical treatment,

whereas he had been in the Portland Convalescent

Hospital for medical treatment, and, second, that he

was "attended" by Dr. Sears within the meaning of the

policy (Tr. 104).

Under these circumstances the court acting within its

discretion refused the proposed amendments.

Chapma7i v. Barney, 129 U. S. 677, 681;

Philip Schneider Brewing Co. v. American Ice Machine
Company, 77 Fed. 138;

Pauchet v. Bujac, 281 Fed. 961, 965 (C. C. A. 8).

In Pauchet v. Bujac, supra, the court said:

"During the progress of the trial, the plaintiff

was permitted to file an amended reply over the
objection and exception of the defendant.

'The question of the allowance or refusal of

amendments to the pleadings is one resting in the
discretion of the trial court and is not reviewable
in this court. Philip Schneider Brewing Co. v.

American Ice Machine Compaiiy, 77 Fed. 138,

23 C. C. A. 89.'
"

Appellant concedes this rule, but appears to contend

that the court abused its discretion.

Inasmuch as appellant discusses in its brief what it

believed to be the facts concerning these new issues

which were denied, we feel that it is necessary to reply

and will do so briefly.



85

III. No Issue Raised Under the Evidence

1. Hospital or Sanitarium

On page 144 of its brief, appellant misstates the facts.

To the question whether he had ever been in a hospital

for medical treatment, Winn answered "Yes," not "No"
as appellant states (Defendant's Exhibit A-2, question

No. 6-D). In answer to question No. 6-E he was asked

if the answers to 6-A, 6-B, 6-C and 6-D constitute a

complete statement of all the severe illnesses, surgical

operations and hospital or sanitarium treatments he had

ever had. To this he answered "No." As to whether

Dr. Sears' institution was a hospital or sanitarium we

refer the court to Dr. Sears' testimony where he said,

on cross examination in discussing his institution, and

what was done there (Tr. 100)

:

"It is an educational process as well as a rest

process."

Requiring a layman to know the difference between a

sanitarium and convalescent hospital at the risk of having

his policy avoided if he said "sanitarium" instead of

"hospital" and it were wrong, would violate the very

principles of reason. Because Dr. Sears didn't choose

to use the word "sanitarium" in referring to his institution

would certainly not be sufficient to put Mr. Winn on

notice that it was in fact a hospital. In any event Dr.

Henby was told by Winn that he was in Sears' Sanitarium.

If it was a hospital appellant nevertheless had all the

necessary information to determine that fact, if it was
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really material. Dr. Sears himself referred to it as a

sanitarium (Tr. 98).

2. Dyspepsia

As to the question of dyspepsia, we call the court's

attention to Dr. Sears' testimony that he never advised

Winn that he had dyspepsia. He said he never used the

word "dyspepsia" to the patient (Tr. 103).

"I never used the word 'dyspepsia' to the patient

because to me it is a silly term, a cloak to cover up
ignorance. The term 'nervous dyspepsia' is just a
general term. I do not use the word 'dyspepsia' with
patients in that sense because it does not represent a

definite single picture of organic disease."

It therefore does not even appear from the evidence

that Winn was ever told that he had dyspepsia as appel-

lant contends. Appellant also admits that it waived this

defense and should not now be heard to complain because

the amendment was not allowed by the court on renewal

of the motion during the trial.

3. Attendance by Dr. Sears

The next point as to whether Winn was "attended"

by Dr. Sears is answered under two points:

First. It appears from the evidence that Winn did tell

Dr. Henby about Dr. Sears and Dr. Henby failed to put

it down in answer to the question asked (Tr. 67). The

answers to all of the questions in defendant's Exhibit

A-2 were written by Dr. Henby himself (Tr. 66). There-

fore, even assuming Winn was "attended" by Dr. Sears
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within the meaning of the pohcy, having full knowledge

of the fact, and having written to Sears and having

interviewed him, appellant cannot now complain because

its own medical examiner failed to put it down in answer

to question No. 9 (Defendant's Exhibit A-2).

Second. Winn's examination by Dr. Sears was not an

"attendance" within the meaning of the word as used in

the application. What we have already said with respect

to Drs. Blackford and Dowling's examination applies

here. Dr. Sears told Winn he was all right and did not

have ulcers or cholecystitis or any other disability.

Having this advice, Winn was certainly entitled to believe

that his illness, if any at all, was slight or temporary or

inconsequential and that he had no intent to deceive.

By examining the court's instructions, it will be ob-

served that the court did not limit the question of attend-

ance by doctors to Drs. Blackford and Dowling, or the

illness he may have had to ulcers and cholecystitis as

alleged in the amended answer. The court instructed the

jury that Winn, by his answer to question No. 9, denied

he had ever been attended by any physician other than

Dr. Turner (Tr. 139), and that by his answer to Question

No. 6-A he denied he had ever had any serious illness

other than appendicitis (Tr. 138). Thus the court actually

submitted these issues to the jury which were not per-

mitted by amendment.
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CLAIMED ERROR IN ADMISSION
OF TESTIMONY

I. Insufficient Ground of Exception

The testimony of Dr. Nickson (Tr. 87, 88) was objected

to only on the general grounds as "immaterial and

irrelevant." That given by Dr. Sears (Tr. 97) was objected

to also on the same ground. The ground of objection

therefore is not sufBcient to raise the objections now

raised by appellant or the consideration of this court.

We do not have to rely on this technicality, however, as

the evidence was entirely competent and proper under

the issues in this case.

The testimony of Dr. Nickson, attacked by appellant,

asks whether the death of Winn was due to peptic or

pyloric ulcer or to chronic cholecystitis, or whether either

condition could have caused or contributed to the con-

dition which did cause his death. The testimony of Dr.

Sears is to the effect that death was not caused by any

condition found by him at the time he examined Winn

which is the same thing as saying that he did not then

have any serious illness which resulted in death.

II. Evidence Meets an Issue Raised by the

Answer

The amended answer alleges (Tr. 20) that Winn in

1927 and up to the time of his death was seriously ill

with "chronic cholecystitis and peptic ulcer." Paragraph

3 of the amended answer (Tr. 20, 21) alleges that Winn's

death was "directly caused from the advance of the
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diseases he was afflicted with from and l)eforc 1927 to

the time of his death." This testimony, therefore, pertains

to a direct issue raised by the appellant's amended

answer. This testimony also gives weight to Dr. Sears'

testimony that Winn didn't have cither condition and

also to the testimony of the various lay witnesses that

he appeared at all times to be in good health and to that

of Kathryn Larson (Tr. 124) that she never had to

prepare any special food or diet for Mr. Winn. The

testimony also affects the credibility of Drs. Blackford

and Darling's testimony that Winn was a sick man.

There is no purpose served or intended by this testimony

to show that Drs. Blackford and Dowling's diagnosis

was wrong as such, but to show that Winn did not have

the diseases appellant claims he had. Appellant admits

that it was competent for appellee to prove that the assured

was not seriously ill at that time (Appellant's brief p. 147).

Appellant says this testimony did not tend to prove the

one issue in the case, to-wit, whether the insured with

intent to deceive had made false statements. The testi-

mony did prove whether some of the statements alleged

false were in fact false, to-wit, whether Winn had the

illnesses appellant contends he had. What appellant

really means here is that if the statements were admittedly

false, it would avail the appellee nothing to prove that

the assured died from some other cause than that involved

in the false statements, and that therefore the falsity was

immaterial. With this we agree, but such is not the

issue or question presented here. There was no error in

the court's ruling regarding this evidence, nor was any



90

proper objection made to it if it was improper on the

grounds now contended for by appellant.

III. Any Error Was Corrected by Court's

Instructions

At this point we also call the court's attention to the

fact that afty error iti the admission of this testimony was

corrected by the trial court's instruction to the jury to the

effect that it is not necessary for appella^it to prove that

death resulted from any condition concerning which Winn

made false or untrue declarations and that the policy would

be avoided regardless of the actual cause of death of the

assured (Tr. 142, 143).

CONCLUSION

1. The defense of fraud as raised by appellant's

amended answer is a legal defense and not within the

terms of section 274-B of the Judicial Act. If held to be

an equitable defense, no prejudicial error resulted to

appellant in trying the issue of fraud to the jury. None is

contended by appellant in its brief.

2. The motion for directed verdict was properly over-

ruled.

(a) No ground for directed verdict is set forth in the

bill of exceptions;

(b) Under the rules of the federal court regarding the

weight and inferences from evidence on a motion for

directed verdict in favor of the one against whom such

motion is made, there was ample evidence in this case
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to go to the jury on both the question of the falsity of

any answer given by the assured, and on his intent to

deceive under the statute (Remington's 7078).

(c) Specific allegations of fraud were all resolved against

appellant by the jury and rightly so.

1. As to any physicians who had attended him within

three years, appellant is estopped; the answer is not

false and there was no intent to deceive.

a. Estoppel.

Winn told Dr. Henby of his visit to Dr. Sears. Dr.

Pollard came out to Seattle from the East to see Dr.

Sears; Dr. Henby testified he and the company knew

Dr. Turner was not the only physician who had attended

Winn within three years. He did not know why he

failed to put this down in answer to Question No. 9 of

Defendant's Exhibit A-2. The appellant had letters from

Dr. Sears before they issued the policy.

b. Truth of the answer.

Under the law the word "attended" does not include

visits to or from a physician for slight or temporary or

inconsequential indispositions.

Under the evidence of Drs. Blackford and Dowling

their examination of Winn resulted in negative, objective

findings by all tests. A tentative diagnosis based solely

on what they claim Winn told them was made. This

followed by Dr.Sears'advice to Winn that he was all right

"that there were no conditions which indicated either
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chronic cholecystitis, peptic ulcers, pyloric ulcers, or any

other disability' entitled the jury to decide whether the

indisposition if any was within the rule announced, and

therefore whether Drs. Blackford or Dowling did in

fact attend him so as to render his answer untrue in this

respect.

c. No intent to deceive.

If the answer given is found to be untrue, it will not

avoid the policy unless the jury further find an intent

to deceive. This intent is to be gathered from all of the

surrounding circumstances of what Winn did and said

and what he understood the facts to be. If in view of

the advice given him by Dr. Sears that he did not have

ulcer or cholecystitis, he in good faith considered his

visit to Drs. Blackford and Dowling and to Dr. Sears

as inconsequential and slight and that he had not been

"attended" by them, then there could be no intent to

deceive. The severity of Winn's complaint as related by

Dr. Blackford is in conflict with the testimony of all the

lay witnesses that he w^as in good health, was never

heard to complain, worked steadily, played golf, etc.

All of these facts raise an issue as to intent which was

properly submitted to the jury.

2. As to whether he ever had a serious illness (specified

in the amended answer as peptic ulcer and cholecystitis),

Winn's answer was not false, and there was no intent

to deceive.

a. Truth of the answer.
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Drs. Blackford and Dowling only tentatively diagnosed

ulcer and cholecystitis. Dr. Sears told Winn he did not

have either condition or any other disability (Tr. 93).

All laboratory and clinical tests were negative. The post

mortem showed he had neither ulcer nor cholecystitis,

nor had he ever had such condition. His death was due

to acute ulceration existing but a few days. Lay witnesses

all testified to his good health. Appellant's medical

examiner, although examining him several times, found

no disability and pronounced him an A-1 risk.

b. No intent to deceive.

Dr. Sears told Winn he did not have any serious illness

(Tr. 94). Dr. Sears wrote letters to Winn and to appel-

lant's medical examiner to this effect. Winn wrote to

Dr. Sears saying he had nothing wrong with him, thus

showing his then state of mind. Nothing in the record

shows any illness other than his alleged complaint to

Drs. Blackford and Dowling which was allayed in his

mind by Dr. Sears' advice to him concerning his con-

dition. An intent to deceive is not presumed under the

laws of the State of Washington, and where presumed or

held as a matter of law it is only so held where the par-

ticular facts leave no room for doubt or there are no

mitigating circumstances involved. There was here clearly

a question for the jury. It cannot be said that the appel-

lant has proven any intent to deceive here or as to any

other question alleged to be falsely answered by that

clear, cogent and convincing evidence required under

the law.



94

3. There was no error in the instructions given by the

court.

a. Under the law one is not "attended" by a physician

within the meaning of said word when the examination

or consultation is in connection with some slight or

temporary indisposition. The court's instructions as a

whole properly state this rule of law. There was ample

evidence as set forth above from which the jury could

find that the examinations by Drs. Blackford and Dowling

and Sears were for only slight or temporary indisposition.

The exception taken to the court's instruction as to

the meaning of the word "attended" was a general

exception and specified no ground of objection.

b. Appellant's requested instruction as to an intent to

deceive being presumed, or held as a matter of law, was

not proper under the law established in the State of

Washington, and the federal authorities. The court,

however, did in effect so instruct the jury.

Under the evidence the presumption, if it was raised,

was overcome to the extent of submitting the question

to the jury. There was no evidence from which the jury

could find an intent to deceive based on any presumption.

Here, too, the ground of exception was not stated. Under

the decisions of this court general exceptions will not be

considered.

4. Appellant's motion to amend was properly denied.

The request was made during the trial after appellant

had rested and appellee had called one rebuttal witness.



95

Such request rests within the discretion of the trial

court, and will not be reviewed by this court.

Appellant had already waived the issue of dyspepsia

prior to trial.

Winn's answer to Question No. 6 taken as a whole

presented no issue as to whether he was in a hospital or

sanitarium. The treatment Winn received was rest and

education. He certainly thought he was in a sanitarium.

The court did not limit its instruction to any doctors

or to any illness as raised by the issues in the answer,

but gave a broad instruction to include any doctors or

any illness and therefore the issue raised by attempted

amendment was really submitted to the jury.

5. There was no error in the admission of testimony.

a. Dr. Nickson—That Winn had neither peptic or

pyloric ulcer or cholecystitis as shown by the post mortem

;

that neither condition caused his death.

This was material as a direct issue raised by the

amended answer. It was material on the question of

whether Winn did have the serious illness contended by

appellant. It was material as corroborating Dr. Sears'

testimony; it was material as a ground for finding Winn

was justified in his belief that he had no serious illness.

b. Dr. Sears—That death from the causes shown by

the post mortem could not have been caused by any

condition found by him on his examination of Winn.

This is material on the question of any other illness
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Winn might have had other than peptic, pyloric ulcer or

cholecystitis and that his death was not caused by any

illness which he had at that time.

6. Assignments of error waived and not mentioned in

appellant's brief.

a. Winn's use of intoxicating liquor.

This claim was expressly waived by appellants.

b. Assignment 3-C is not covered in appellant's brief.

c. Assignment No. 10 pertaining to liquor is waived.

d. Assignment No. 11 is not mentioned in appellant's

brief.

e. Assignment No. 14 regarding striking interrogatories

is not mentioned in appellant's brief.

The judgment of the district court entered upon the

verdict of the jury should be afifirmed with interest to

date of payment and costs in favor of the appellee. This

case was fairly and properly tried. The instructions given

were more than fair to appellant and no error was com-

mitted by the court.

The trial of this case consumed five days and entailed

considerable expense to appellee. This appeal has caused

further delay and further expense. More than three years

have now elapsed since the death of Mr. Winn, during

all of which time appellee has been deprived of the estate

her husband intended she should have and the appellant

insurance company contracted it would give to her.
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And she has been subjected together with her son and

daughter to the humiliation of having her deceased

husband unjustly accused of fraud and dishonesty.

Upon all of the evidence it must appear to this court

that there was no fraud. The surrounding circumstances

of the extensive solicitation of Mr. Winn for insurance,

the eight months elapsed time during which Winn was

being examined and investigated, the fact that appellant

wanted him to take $50,000 of insurance and that he

took only $10,000 with $15,000 optional; that he was a

bright, intelligent, successful business man, honored and

respected by all who knew him, and that his reputation

for truth and honesty was excellent, all point to a bona

fide application made in good faith and free from any

fraud whatsoever.

On the other hand, the fact that appellant received

only one annual premium before Winn's death, that very

technical alleged falsities are raised and relied upon,

that no evidence or contention appears that Winn had

any design or intent to deceive other than the alleged

false answers point strongly to the proposition that

appellant is trying to avoid its just contract. Appellant

simply does not want to pay this claim which had been

in force less than three months at the time of Mr. Winn's

death.

Technicalities could be raised in practically every

insurance contract which would form as much of a basis

for fraud as is attempted in this case. To prevent insurance

companies from taking advantage of an assured after
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his death, when he cannot be present to defend himself,

state statutes have been passed such as Remington's

7078 of the State of Washington, requiring a finding of

an intent to deceive before a poHcy can be avoided.

Courts acting under such statutes hold that this question

of intent in the case of a deceased person is a question of

fact to be decided by the jury. The law also says that the

insurance company must prove its claim of fraud and of

intent to deceive by clear, cogent and convincing evidence.

In all of these requirements appellant has failed and

no reason or ground for new trial has been shown upon

this appeal. A new trial would involve additional expense

and delay to appellee, would require the taking of the

same testimony and in the end would produce the same

result.

Appellee earnestly requests that the judgment be

affirmed with interest thereon to the date of payment of

said judgment, and for costs in favor of appellee.

Respectfully submitted,

Lawrence Bogle,

Cassius E. Gates,

Claude E. Wakefield,

Attorneys for Appellee.

Office and Post Office Address:

609-24 Central Building,

Seattle, Washington.


